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1 Introduction

From its very beginnings, the European Environmenta Bureau (EEB) has regarded European water
policy as one of its important issues. A water campaign kicked off four years ago in order to focus
Europe s environmental NGO activities and contribute to and influence the developments of the new
EU water policy.

The EEB Water Campaign formed a codition of anumber of environmental NGOs and experts. The
campaign could draw its strength from a network of devoted and committed people, who enabled
NGOsto follow alegidative process more closdy than ever before. This codition dready gave input
a the early drafting stages of the firse Commission proposal for a Water Framework Directive and
followed closdly and criticdly the development of the Directive within the European Parliament, the
Council and the Commission. It consstently came forward with congtructive and qudified demands
aswell as clear wordingsin order to improve the text of the Water Framework Directive.

From the early beginnings of the legidative process, the Water Framework Directive developed into
a compromise of numerous particular interests and most demanding technical expertise. As a result,
the current lega text is unusudly complex and virtudly incomprehensible for a wider public. “The
wording of the Directive is a poor reflection of the hard work to date’, as Paul Sheridan from
Cameron McKenna Law Group recently stated.

Due to the complexity and aso ambiguity of the Water Framework Directive, the EEB feds there is
a need to make the directive trangparent and understandable for the generd public as well as for
environmenta NGOs throughout Europe. This Handbook isintended to fulfil this important task. The
am of the Handbook is to give an overview of exising EU water laws and to explain the new EU
water policy in detall by anaysing and assesaing its key issues. Specid importance has been given to
political options for future activities because the EU Water Framework Directive is only a
framework for future water protection in the EU and accession countries, with many steps being |eft
to subsequent political and technical processes. However, this Handbook does not attempt to cover
al issues in depth, it is a firgt though detalled introduction to the EU water policy under the Water
Framework Directive. A number of further manuas, seminars and conferences will be necessary to
make the new EU water policy deliverable and understandable for awider public and findly to make
the Water Framework Directive into a successful legd ingrumental with postive environmentd
outcomes.
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2 State of the aquatic environment in Europe and CEECs:
Challenges for the future

Water is vauable, an irreplaceable and life-supporting element of dl life, not only human, but plant
and animd life aswell, and of ecosystemns as awhole. Undeveloped and unpolluted wetlands, in turn,
are the sngle most important precondition for the protection of biodivergty.

Water is also vaued as a resource. Surface and groundwaters have manifold economic uses, be it
for industry, agriculture, shipping, mining and many others, and of course as a source of drinking
water.

However, each water use leaves its mark on nature' s aquatic systems. Either water is taken from the
system or it is charged with pollutants. Water stress is caused by pressures on water quaity and the
quantity of water resources. Surface waters further suffer from the morphologica changes which
human activities bring about: Rivers have been draightened and widened to accommodate larger
vesls. Seasondly flooded |ands aong rivers have been drained for housing, agriculture or industry.
Dams and weirs divert water to generate dectricity, embankments attempt to protect human assets
from flooding.

This multitude of uses deeply affects the naturd water cycle in Europe. Since the different activities,
which cause pressures, are mostly uncoordinated, their combined impact on water bodies is hardly
ever assessed in its entirety, and excessive demands have gone unchecked. As aresult, naturd rivers
with intact riparian land have become a true rarity in Europe, North and South. Anadromous fish
gpecies, i.e. those which migrate between rivers and oceans, are dl but extinct. A quarter of dl EU
riversis so contaminated that no or hardly any fish are able to survive.

While the more obvious dgns of river pollution, fish kills and foam floating on the surface, are
fortunately seldom encountered in Europe today, more subtle biologica effects have been detected.
Trace quantities of endocrine disrupting chemicas, for ingtance, have been shown to interfere with
the hormone regulaion of fish, leaving them infertile. Hazardous chemicas such as these may be
made responsible for declining fish catches in severa European countries, yet the exact mechanisms
of action are extremely difficult to identify. Only a precautionary approach preventing the continued
release of potentialy hazardous substances into the environment can solve this problem.

As far as the scarce publicly available monitoring data revedl, groundwater in Europe seems to be
even worse off than rivers. According to the European Environment Agency’s assessment, the
Studtion is darming. The groundwater lying under 87 per cent of the agricultura area in the EU
contains more than 25 milligrams of nitrates per litre. For a quarter of the agricultura land, the level
has even risen above the drinking water limit for nitrate of 50 milligrams per litre. Nitrate pollution is
worg in the heavily farmed regions of North-western Europe where groundwater qudity is aso
damaged by high pegticide inputs. Nitrate and pesticide levels are dso rapidly risng in Southern
Member States and accession States.

At least two thirds of al drinking water in the EU depend on groundwater reserves. These valuable
underground resources are not only jeopardised by pollutants, but aso by excessve abstraction.
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60% of European cities overexploit their groundwater resources'. Along the coastlines in Southern
Europe and on many idands, seawater is dready intruding into the depleted underground agquifers,
making them unusable as drinking water. The main causes of this unsustainable use, gpart from city
supply, areirrigation and tourism. The water exploitation index in Southern Europe has not improved
since 1980 and the irrigated area has increased by 20% since 1985.% This leads to the promotion of
unsustainable water management solutions, like big inter-basin water trandfers and dam
congructions, as in the Spanish Nationd Hydrologica Plan published in 2000.

Agricultural systems play a large part in cresting water stress Stuations. It will be crucid to ensure
that the Common Agriculturd Policy, especidly for accesson countries, does not intensfy these
problems but integrates environmental concerns in an gppropriate manner.

Alarming condusions must be drawn from the European Environment Agency’s reports’. Despite an
improvement in some serioudy polluted rivers and lakes, the generd pollution Stuation of European
waters has not markedly improved since the 1980s and groundwater as well as smdler water
resources are specialy threatened by further deterioration.

However, the true state of European water resources and aguatic ecosystems is unknown.
Monitoring programmes are inadequate or non-existent in many Member States, and where they are
in place, thelr results often remain inaccessible to the public. There are no dependable assessments of
the ecologica dtatus of rivers, lakes and wetlands. The WFD will require an assessment system for
the first time, delivering rdliable and comparable ecologica satus data for al waters, regardless of
the European region concerned. It may be astonishing in arich continent like Europe to note that the
EU is currently unable to indicate the extent of pollution and disruption of their aguatic resources with
any sort of confidence.

Clearly, an assessment and reporting system aone will not be enough to protect European water
systems. The WFD may prove to produce no more than pretty water status maps of al of Europe,
but little of the protection that is urgently needed. It will take every possible input and pressure from
NGOs and the generd public to develop the Water Framework Directive into its utmost potentid.

! Stanners, D. and Bourdeau, P.: Europe's Environment - The Dobris Assessment, European Environment Agency,
Copenhagen 1995.

% EEA (2000): Environmental Signals 2000.

® Europe's Environment: The Second Assessment, European Environment Agency, Copenhagen 1998 and
Stanners, D. and Bourdeau, P.: Europe's Environment - The Dobris Assessment, European Environment Agency,
Copenhagen 1995.




EEB Handbook on EU Water Palicy

3 EU water policy from the 1970s to the WFD

3.1 General Introduction

Water legidation was one of the first sectors to be covered by the EU environmenta policy and
comprises more than 25 water-related directives and decisons. The firs wave of legidation took
place from 1975 to 1980, resulting in a number of directives and decisons which ether lay down
environmenta quaity standards (EQS) for specific types of water, like the Surface Water, Fish
Water, Shdlfish Water, Bathing Water and Drinking Water Directives, or establish emisson limit
vaues (ELV) for specific water uses, like the Dangerous Substances Directive and the Groundwater
Directive. These directives were mainly based on the first Environmenta Action Programme (1973),
which caled for both approaches to be used. In practice, however, the dua approach did not only
lead to highly fragmented water legidation, but o to huge implementation problems. It proved less
successful than expected in its environmenta outcome.

Emisson limit vaues (ELV) can be defined as regulatory measures amed at the source of potential
environmenta pollution. They are used to redtrict the leve of permissible pollutant emissions to the
environment by means of genera or abgract limit values. This gpproach is guided by such concepts
as ‘ state-of -the-art technology’ or the highly economically oriented ‘ best available technology’ .*

Environmenta qudity dandards (EQS) focus on the pollution target. They can therefore be
described as rules relating to environmental quadity. They are generdly concerned with individua
aspects of the environment, such as a particular medium (soil, water and air) or a pecific target (e.g.
human beings, ecosystems). For these targets, environmenta qudity standards outline a desirable
quality levd.®

The second wave of water legidation from 1980 to 1991 was less comprehensive. Apart from the
introduction of two new insruments, the Nitrates and Urban Waste Water Directives, severa
‘daughter directives implementing the Dangerous Substances Directive were adopted.

Due to this patichwork of legidation from the 1970s onwards, new and more co-ordinated water
legidation was demanded by both Council and Parliament. Over the last decade, a mgor revison of
the EU water policy was prepared, findly resulting in the Water Framework Directive 2000/60/EC®.
Not only will this directive reped sx earlier water directives and one regulation and effect a number
of other pieces of water legidation, but it will dso provide the bass for subsequent legidative
initigtives

The WFD tries in particular to reconcile the conflicting approaches of ELVs and EQSs. The crucia
Directives to be repeded by the WFD in this respect are the Dangerous Substances and
Groundwater Directives. While their emisson limit gpproaches are in principle taken over by the
WEFD, it is doubtful whether this will result in an equivalent level of water protection. The EQSs st

* EEB Industry Handbook: A critical evaluation of available European Legislation on Industry and the
Environment, December 1998.

®lbid.
®0JL 327/1, 22.12.2000, p.1-72
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by the Surface Water, Shdlfish and Fish Water Directives are a lot more easly taken up than the
WEFD ‘good status objective to be achieved by Dec 2015 for dl EU waters.

The Drinking Water and Bathing Water Directives remain as free-danding directives, yet Member
States are required to co-ordinate the protection of these waters under the scope of the WFD.

The Directives gemming from the ‘second wave of water legidation will not be repeded by the
WFD, but some of them will be revised. Severd of their requirements will have to be co-ordinated
via the River Basan Management Plans. In addition, the achievement of the objectives for the
‘protected areas designated under the Nitrates and Urban Waste Water Directives is required by
2015 (Article 4).

To as=ss the potentid difficulties of the newly consolidated water legidation under the WFD, it is
worth looking a the enforcement of exigting directives. Hardly any directive in the field of water has
been fully implemented and enforced in the prescribed way or by the prescribed deadline’, nor have
its objectives been achieved. It is an open question whether the new WFD will be able to ensure a
better implementation and enforcement of water law than in the pagt.

3.2 Surface Water 75/440/EEC, Fish Water 78/659/EEC and
Shellfish Water Directive 79/923/EEC

These three directives require EQSs to be established for specific water bodies and water uses.

The 1975 Surface Water Directive ams at protecting relevant surface waters intended to be used for
drinking water purposes, such as lakes, rivers and reservoirs. Member States have to designate
those waters and have to take dl necessary measures to comply with the standards set in the
directive. Mogt of the requirements of the directive have been integrated into the 1980 Drinking
Water Directive. Consequently, the Surface Water Directive will be repesled by the WFD in Dec
2007.

The objective of the 1978 Fish Water Directive is to protect and improve the quaity of fresh waters
that support, or could support, certain species of fish. Similarly, the 1979 Shellfish Water Directive
ams to protect and improve the qudity of coastal and brackish water bodies, in order to contribute
to the quality of edible shellfish products. In order to achieve the objectives of both directives,
Member States have to designate the relevant water bodies, to monitor the qudity of these water
bodies and to take measures to ensure compliance with the minimum standards set by the Directives
(‘guide’ aswdll as‘imperative vaues arelad down).

The Fish Water and Shellfish Water Directive will be repeded by the WFD in Dec 2013. The
achievement of a good ecologica and chemical datus for al waters through the WFD should imply
the achievement of qudity standards to support fish and shdlfish life. Neverthdess, nothing in the
WFD explicitly prevents the lowering of standards from these Directives once they are repealed.

" C. Demmke, Towards effective environmental regulation: Innovative approaches in Implementing and
Enforcing European Environmental Law and Policy, European Institute of Public Administration, October 2000,
not yet published.
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3.3 Dangerous Substances Directive 76/464/EEC and its
‘Daughter Directives’

The 1976 Dangerous Substances Directive is an important component of EU water legidation and
provides the framework for subsequent regulation to control the discharge of specific dangerous
substances. It goplies horizontdly to al surface water in the EU and, by setting emission standards,
partidly follows the second gpproach of the 1973 Environmenta Action Programme.

The objectives are the dimination of pollution by the dangerous substances listed in Annex | (' Black
Lig") and the reduction of pollution by Annex 1l substances (‘Grey Ligt’'). The regulatory measures
to be used by Member States to achieve these objectives are prior authorisations for any discharge
of Ligt | substances, which can be granted only for a limited time period. List | substances are
identified on the basis of their toxic, persstent and bioaccumulative properties.

Due to differing viewpoints between the UK and other Member States, the directive follows a
paralel approach and provides (under Article 6.1 and 6.2) for the EU Council to adopt both ELV's
and EQSsfor each ‘black list’ substance. Member States are free to choose which approach to use.
For the time being, only the UK has followed the EQSs approach.

In 1982 the Commission identified 129 ’candidate’ substances® which quaify as List | substances
according to Directive 76/464/EEC. However, only 18 out of the 129 substances have been
regulated up to now through daughter directives as List | substances (Mercury Discharges
82/176/EEC, Cadmium Discharges 83/513/EEC, Mercury Discharges 84/156/EEC,
Hexachlorocyclohexane Discharges 84/491/EEC, and Dangerous Substance Discharges
86/280/EEC).

The WFD will reped the 1976 Dangerous Substances Directive in 13 years time, except for Article
6, which will be repeded as of the entry into force of the WFD. The immediate reped of Article 6
can be read together with Article 16(1) of the WFD under which European Parliament and Council
have to adopt specific measures againg water pollution by individud pollutants or groups of
pollutants. Repeal of Article 6 of the Dangerous Substances Directive means that the 1982
‘candidate’ ligt of 129 substances will be repeded when Annex X of the WFD has established a new
ligt of priority substances. The Commission came forward with a proposd for that list containing 32
substances (Com(2000)47).

One of the crucid issues for the protection of freshwater from dangerous substances is whether the
WD regime will be as stringent as the one under Directive 76/464/EEC. It is specificaly mentioned
in the WFD that the EQSs established under the first River Basn Management Plan have to be a
least as strong as the ones established under Directive 76/464/EEC.

3.4 Groundwater Directive 80/86/EEC

In principle, dl discharges of pollutants into groundwater were regulated by the 1976 Dangerous
Substances Directive which in its Article 4 explicitly obliged Member States to apply a zero emission
regime for discharges of Ligt | pollutants into groundwater. This article adso referred to a future
directive on groundwater and ceased to be applicable with the adoption of the 1980 Groundwater

#0JC 176,14.7.1982, p. 3.
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Directive.

In a amilar way to the Dangerous Substances Directive, the Groundwater Directive divides
pollutants into two categories—a ‘black list’” and a‘grey list’. However, the objectives are to prevent
‘black list" substances from entering groundwater and to limit ‘grey list" substances introduced into
groundwater. To reach these objectives, the nationa competent authorities have to prohibit any
direct discharges and to take all necessary measures to prevent indirect discharges with regard to
‘black lig" substances. All discharges of ‘grey list’ pollutants are subject to prior investigation and
authorisation.

The Groundwater Directive has not been able to meet the chdlenge of effectively preventing long-
term and diffuse groundwater pollution. A lack of insruments and of integration into other policies is
the main reason for this. Neverthdess, the zero-emisson obligation gpplies to dl sources of
groundwater pollution and represents a precautionary principle for certain substances, which are
identified on the bass of their toxic, persgstent and bioaccumulative properties.

The Groundwater Directive will be repedled by the WFD in Dec 2013. The preventative approach is
less explicit under the new directive.

3.5 Implementation deficits in the field of water policy

One of the biggest problems that future water protection may be facing is not insufficient legidation,
but the fact that basicaly no directive has been completely implemented and gpplied by the Member
States. Nine Member States were found guilty by the European Court of Justice for non-compliance
with water legidation in 42 cases concerning 17 Directives’. In addition, a large number of further
infringement proceedings are pending. The implementation Stuation may be cdled disastrous, and in
terms of EU-wide common water protection standards, the Community is far from its godl.

To add to the problem, during the first wave of water legidation, Member States were not obliged to
report in detail about any progress in implementing and trangposing EU water legidation. As aresult,
alot of cases never came before the Commission and a huge number of infringements is likely not to
have been the subject of legal proceedings.

With Council Directive 91/692/EEC of 23 Dec 1991 on Standardising and Rationalising Reports on
the Implementation of Certain Directives Rdating to the Environment, Member States are obliged to
report in detall on the implementation of environmenta directives. Consequently, the number of cases
againg Member States that are brought before the European Court of Justice by the Commission
because of implementation shortcomings has risen sharply in recent years.

On the hit list of judgements of the European Court of Jugtice are the Dangerous Substances
Directive 76/464/EEC and Groundwater Directive 80/86/EEC, with sx Member States violating the
Directives provisons.

In the case of the Dangerous Substances Directive, Member States had provided no or insufficiently
detalled natification of any specific programme for the Directive, or ese the implementation was
insufficient with regard to the requirement for an authorisation (see dso Chapter 3.3).

° C. Demmke, Towards effective environmental regulation: Innovative approaches in Implementing and
Enforcing European Environmental Law and Policy, European Institute of Public Administration, October 2000,
not yet published.
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The Groundwater Directive was not trangposed accurately enough into nationd law by most
Member States.® The directive obliges Member States to prevent the input of certain pollutants into
groundwater. Hence Member States have to actudly determine the lit of rdevant substances. Only
the UK has recently drawn up alist of 79 substances for which action is deemed necessary.

In the case of Nitrates Directive 91/676/EEC, infringement proceedings have been started against 13
out of 15 Member States. In many cases Member States have not submitted the implementation
reports.*

Increasing efforts have been undertaken a European leve to improve enforcement of EU
environmenta legidation. For example the IMPEL Network for Environmenta Inspection has been
established. IMPEL describes minimum criteria for ingpections which mainly focus on ingpection and
dte vigts to control compliance and promote compliance steps in the regulatory cycle. "Lessons
learned from enforcement in practice provide a basis for drafting new laws and rules or amending
exigting laws and rules'.*? It is not entirdy clear yet whether the WFD has taken into account the
lessons learned from the past.

What is clear isthat for the time being, the environmenta sector is suffering from a severe shortage of
human and financid resources. These factors will continue to redrict improvements in the field of
implementation and enforcement. Efficient, effective and redlistic solutions are needed.™

The effectiveness of EU water protection is compromised by inadequate implementation and
gpplication. The number of judgements and pending proceedings is high and many further judgements
are to be expected. One important question is whether enforcement of the directives, which will be
repeded by the WFD (in 7 and 13 years), will lose its current momentum. For the time being, the
Commission seems to be looking after the proper enforcement of the ‘first wave' directives from the
1970s. Thisis particularly critica with regard to the Dangerous Substances Directive (76/464/EEC)
and the Groundwater Directive (80/86/EEC) because the clear and strong preventative approach of
both pieces of legidation could be at stake under the WFD.

3.6 Repeal of existing legislation under the WFD and their
implementation by accession countries

Accesson candidate countries must have al environmenta legidation implemented &t the date of their
accession. Nevertheless, accesson countries are asking for trangposition periods, which are under
negotiation. In the case of water legidation, accesson countries have asked for trangtion periods in
the case of dl the directives to be repeded in Dec 2013 by the WFD™. For other water-related
directives, trangtion periods are being discussed, such as for Urban Waste Water Treatment

' C. Demmke, Towards effective environmental regulation: Innovative approaches in Implementing and
Enforcing European Environmental Law and Policy, European Institute of Public Administration, October 2000,
not yet published.

! European Court of Auditors, Special Report No. 3/98, 0J C 191/2 of 18.6.1998.

2 IMPEL Reference Book for Environmental Inspection, IMPEL Network, European Union Network for the
Implementation and Enforcement of Environmental Law, June 1999.

13 C. Demmke, 2000.

' Dangerous Substances 76/464/EEC, Fish Water 78/659/EEC, Shellfish 79/923/EEC and Groundwater 80/86/EEC
Directives.
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Directive 91/271/EEC and Nitrates Directive 91/676/EEC, which might be especidly important
given the high implementation costs. These trangtion periods would give accession countries severa
years to comply with the required provisons.

Questions remain about the directives to be repeded by the WFD in 7 and 13 years. Will they have
to be implemented and enforced in dl ther details until they are repeded? Or will accesson countries
be able to concentrate solely on the implementation of the WFD to cover al obligations and
provisons of the EU water legidation which will be repeded?

The question is clear from aformal point of view: dl directives have to be implemented at the date of
accession, even if they are repedled by Dec 2007 and 2013. Moreover, considering the importance
of the Groundwater and Dangerous Substances Directives for EU water protection and the long time
period of 13 years timey implementation and enforcement of these directives is crucid and
necessary. These directives are comparable with the requirements of the WFD; moreover, the WFD
offers a useful supporting frame in order to implement theses directives. The WFD explicitly
guarantees at least the same leve of protection as exising Community legidation (Article 4(9)) and
the environmental objectives established under the firs River Basn Management Plan have to give
rise to quality standards which are at least as dringent as those required for implementing the
Dangerous Substances Directive (Article 22(6)). This entails that full implementation of the existing
directivesis a prerequisite for meeting the WFD objectives.

The Commission’'s Draft Implementation Handbook suggests in this respect that the contents of the
exidting directives should be complied with, but that an overly formad transposition of the directivesto
be repesled might not be necessary.™ This approach is only acceptable in the case of Directive
79/869/EEC on the Measurement of Surface Water and Council Decison 77/795/EEC on the
Exchange of Information about Surface Water, which will be repealed by the WFD in Dec 2007.

' EC Commission, Handbook on the Implementation of EC Environmental legislation.
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4 Objectives and Instruments under the Water Framework
Directive and Political Options for future work

It is beyond the scope of this chapter to give a comprehensve view of the Water Framework
Directive 2000/60/EC *® (WFD). The authors have atempted to identify and focus on the key issues
of the WFD, analyse its provisons, point out weaknesses and ambiguities and derive from them a
number of palitical options which are crucia for the improvement of European waters.

4.1 General Remarks

In September 2000, after a decade of politica struggle, the European Parliament and Council
adopted the Water Framework Directive (WFD). There is no doubt that this new framework for EU
water legidation isamost complex package of objectives, ingruments and obligations.

Two of the main gods of the Water Framework Directive are the protection and improvement of the
aguatic environment and the contribution to sustainable, balanced and equitable water use. The
Directive should dso contribute to achieving the objectives of rdevant internationd agreements (e.g.
OSPAR, BARCELONA and HELCOM). This is important sSince some of the objectives laid down
by these internationd agreements are far-reaching and might ask for more stringent measures than
those currently required under the WFD.

New indruments are introduced in the EU water policy to protect and improve al European
waters'”: an ecologica and holistic water status assessment gpproach; river basin planning; a strategy
for eimination of pollution by dangerous substances, public information and consultation and findly,
finandd ingruments.

Despite these important additions to EU water policy ingruments, a number of problems are
emerging from the directive. They need to be dedt with as soon as possble to achieve clear and
congstently positive results for EU waters. Some of the main wesknesses identified are:

complicated and wideranging exemption and derogation conditions for the environmenta
objectives for *heavily modified” waters or for new physica modifications for example;

new implementation problems, adso due to legd uncertainty - for example the stuation before
and after the reped of existing water legidation;

a shift of important decisons to subsequent political processes — like the criteria for assessing
groundwater quality, or the environmenta qudity standards and emission limit values for surface
waters.

One may say that the WFD follows a two-level gpproach, which differs from exiging EU water
legidation:
1. Co-ordinaion of measures a nationd or Community level (with the WFD).

2. The definition of exact objectives, guiddines and measures is left to subsequent politica
processes (through daughter directives, experts committees).

®QJL 327/1, 22.12.2000, p.1-72

Y including transitional and coastal waters, which is currently neglected under EU legislation
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The success of this approach will strongly depend on paliticad will and future hard work, on the full
paticipation of al stakeholders as well as on the exploitation of synergies between the various
legidative insruments provided for under the WFD.

A lot of different technicad and political networks will be established and play a mgor role in
subsequent legidative processes. It is the integrative powers of such networks which will determine
the success of the WFD. NGO participation at dl relevant stages is necessary in order to reflect the
interests of the public and the environment. Past experience shows that NGO intervention is crucia
to improve implementation and enforcement, which cannot be |eft to regulators aone.

It remains to be seen to what extent environmenta NGOs will have the capacity to follow the large
number of sometimes very technical networks and control and positively influence their work. More
financial resources seem to be necessary to support NGO work, while NGOs need to prioritise their
involvement and action.

The following chapters will try to give an initid overview of the WFD’s key issues and should hdp
NGOsto identify the necessary stepsto take at nationa, regiona and local levels.
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4.2 Integrated River Basin Management

4.2.1 Introduction

One of the important concepts of the WFD is the organisation and regulation of water management
a the levd of river basins. To this effect, river basin digtricts are created in such a way as to
comprise not only the surface run-off through streams and rivers to the sea, but the total area of land
and sea together with the associated groundwaters and coastdl waters. Smdll river basins directly
discharging into the sea may be combined into one river basin digtrict.

Every decison about the use or interference with the aquatic systems within the river basin didrict
should take place in principle in an integrated and co-ordinated manner and be laid out in so-caled
River Basn Management Plans (RBMPs). All planning, from the andys's and assessment dage via
the objectives for the river basin to the repective programmes of measures intended to achieve these
objectives, is undertaken at the river basin level. Member States are required to empower one
competent authority for each river basin didtrict with the production of the plans.

4.2.2 Role of River Basin Management Plans

The centrd adminidrative tools are the River Baan Management Plans (RBMPs), which Member
States are required to produce for each river basin digrict. The initial RBMP for each river basin
digtrict will have to be completed by Dec 2009 and reviewed and updated every Six years thereefter
(2015, 2021 €tc). The preparation of RBMPs is a most important area of influence for NGOs, since
this is where dl relevant issues for the achievement of the WFD objectives are negotiated. Notably,
Member States are required to ensure a full and comprehensive public consultation of dl the issues
covered by the plans.

In the case of internationd river basins — whether they fadl entirdy within the European Union or
extend beyond the boundaries of the Community — Member States are asked to ensure co-
ordination and co-operation with the am of producing one single internationa River Basin
Management Plan. If such an international RBMP cannot be produced for some reason or other,
Member States are till responsible for producing River Basn Management Plans for the parts of the
internationd river bagn didrict faling within their territory.

NGOs should demand that RBMPs be supplemented by more detailed programmes and
management plans, which are specificaly encouraged by the WFD. Such detailed plans can for
instance focus on sub-basins, water use sectors, or a particular water type, and ded with various
aspects of water management. Especidly in large river basins such as the Rhine or Danube, sub-
basin plans can help to make the issues at stake more trangparent and thus heighten public interest
and input. Separate management plans for certain water uses (eg. irrigation) would smplify an
overview of the Stuation.

1. Content of the River Basin Management Plans

Member States are required to ensure that the River Basn Management Plans cover the following
eements

A generd description of the characteristics of the River Basin Didtrict, i.e. maps of the location
and boundaries of water bodies (surface and groundwater) and of the eco-regions and surface
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water body types found in the river basin. Reference conditions for the surface water body
types encountered should also be included.

A summary of sgnificant pressures and impact of human activity on the status of surface water
and groundwater, including an estimation of point and diffuse source pollution and a summary of
land use. Moreover, pressures on the quantitative status of water (including abstractions) are to
be estimated and supplemented by an andlysis of other impacts of human activity on the status of
water. NGOs will play an important role in ensuring that al relevant pressures are identified and
taken into account. The interpretation of what is deemed significant pressure (and what is not)
can be influenced s0 asto take due account of al reevant water users and polluters.

Protected areas are to be identified and shown in map form.

A presentation in map form of the results of the monitoring programmes for the status of surface
water (ecologica and chemical), groundwater (chemica and quantitative) and protected aress.
A map of the monitoring networks shall aso be included. These maps of monitoring results are a
first indication of the true State of the aguatic environment in the river basin. NGOs would be
well advised to study these maps in detail and identify possible problems and their causes. The
maps of the monitoring results are an excelent tool for raising public awareness and putting
pressure on those responsible.

A lig of the environmenta objectives established under Article 4 for surface waters,
groundwaters and protected areas. RBMPs are the area where the authorities have to declare
(and defend) for the first time the gpplication of extensions and derogations under the directive's
Article 4(4), (5), (6) and (7). This may prove to be an excellent opportunity for NGOs to
influence the gpplication of such legidation. The authority in charge will have to explain in detall
on the badgs of which information they want to exempt certain waters from achieving the
objectives. This provides an inroad to assess and where necessary challenge such decisons.

A summary of the economic andyss of water use (Article 5 and Annex 111).

2. Programmes of M easures and the River Basin Management Plans

For waters for which the andyss shows that they do not achieve yet the objectives of Article 4,
programmes of measures will have to be adopted under Article 11. Member States (or the authority
respongble for the respective river basn didrict) will dso have to explan how the adopted
programmes of measures apply the WFD rules to the river basin district and how they are expected
to achieve the objectives under Article 4.

The following information is to be included in the RBMPs as regards the programmes of measures.
asummary of the measures required to implement Community legidation for water protection;
the gpplication of the principle of recovery of the costs of water use

a summary of the measures taken to give specid protection to the waters intended for human
consumption (Article 7);

a summary of the controls on abstraction and impoundment of water (including exemptions
under Article 11(3)(e);

a summary of the controls adopted for point source discharges and other activities with an
impact on the status of water;
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an identification of authorisations of direct discharges to groundwater under Article 11(3)());
asummary of the measures taken on priority substances (Article 16);

a summary of the measures taken to prevent or reduce the impact of accidental pollution
incidents;

a summary of the measures taken for bodies of water which are unlikely to achieve the
objectives of the WFD;

details of the measures taken to avoid increase in pollution of marine waters (Article 11(6)).

3. Subsequent River Basin Management Plans

Albeit qill very much an issue in the rather digant future, the following additiond information shdl be
included in subsequent RBMPs (2015, 2021, and every Six years theresfter):

asummary of any changes or updates since the publication of the previous RBMP, including a
summary of the reviews of the gpplied derogations and time extensions,

an assessment of the achievement (or not) of the environmenta objectives,
apresentation of the monitoring results for the period of the previous plan in map form;
an explanation for any environmenta objectives which have not been reached;

asummary of, and an explanation for, any measures that have not been undertaken though they
were planned in an exlier verson of the RBMP,

a summary of any additiond interim messures adopted for weters for which there is an
indication that the WFD objectives are unlikely to be achieved.

4.2.3 Public Consultation and NGO options under the RBM Ps

1. Moreinformation, more possibilities

It is obvious from the above that the RBMPs are likdly to provide the genera public and NGOs with
more factuad information relevant to water protection than any other document before. This
information should be thoroughly assessed and analysed and where necessary be used to chalenge
the explanations and judtifications of the river basin authority and to propose more efficient measures.

Where more detailed programmes and management plans are drawn up for the river basin didrict
deding with particular sub-basins, sectors, issues or water types, even more factud information
becomes available because Member States are required to publish at least a summary of such
management plans.

The Directive specifically requires Member States to list the contact points and procedures for
obtaining the background documentation and information in order to "encourage the active
involvement of dl intereted parties in the implementation of this Directive, in particular in the
production, review and updating of the River Basin Management Plans'.

2. Deadlinesfor preparing RBMPs

In preparation of the RBMPs, Member States have to respect clear deadlines:

A timetable and awork programme is to be published for the production of RBMPs, including
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the consultation measures to be taken, a least three years before the beginning of the period to
which the plan refers (i.e. for the initial plans covering the period 2009 to 2015, by Dec 2006).

One year dfter that (by Dec 2007), an interim overview of the Sgnificant water management
issues identified in the river basin isto be made publicly available.

Findly, one year before the RBM Ps become operationa (by Dec 2008), draft copies are to be
published.

For dl these interim documents, Member States shdl dlow a leest Sx months for submitting
comments in writing in order to enable active involvement and consultation.

3. Right to Know for the Public

More importantly for NGOs, an al-encompassing right to know has been established under Article
14: ‘Upon request, access shdl be given to background documents and information used for the
development of the draft River Basn Management Plan’. In particular, details shdl be publicly
accessible as regards the control measures on point sources of pollution (Article 11(3)(g)) and other
adverse impacts on the status of waters (Article 11(3)(i)), though excluding details of measures on
diffuse sources for some reason (Article 11(3)(h)).

Furthermore, Article 14 provides for public access to the actua monitoring data upon request.
Thus, in principle, the information publicly avallable during the preparatory phase of RBMPs should
enable NGOs to criticdly evauate al water management policies at the river basin levd. By
identifying and where necessary exposing strategic weaknesses of the RBMPs, NGOs supported by
the generd public can make a Sgnificant impression on the future of European waters.
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4.3 Ecological objectives for surface waters

4.3.1 General Introduction and Overview

People use water in many different ways and traditiondly, water users are grouped into households,
industry and agriculture. It is often forgotten that the environment and wetlands in particular aso
depend on a sufficient and timely supply of water with sufficient quaity. Ecosystems are an important
pat of the hydrological water cycle, and their functioning is an indispensable precondition for the
replenishment and renewd of the water resources that humans rely on. Despite the fundamenta
human dependence on natura cycles, some water users il regard the environment as an ‘dterndive
user’ in competition with human water demands.

The WFD amsto protect the physical and biologicd integrity of aquatic systems and hence the basis
of human water withdrawas. Environmenta protection is thus one of the main objectives of the
Directive. The integrated and ecologicaly oriented assessment of the surface water status with its
corresponding objectives are central instruments.

The overdl objective of the WFD isa‘good status' to be achieved for dl waters by Dec 2015. For
surface waters, ‘good status is determined by a ‘good ecologicd’ and a ‘good chemica dtatus.
Good chemica satus is discussed separately in Chapter 4.4. Ecologica datus is determined by
biologica, hydro-morphologica (e.g. the habitat conditions) and physico-chemicad qudity dements.
The point of reference is given by the biological parameters of undisturbed weaters. These are waters
with only “very minor' human impacts.

This ‘integrative’ gpproach, which is extending the current chemical water qudity targets to water
quantity, habitat qudity and biologica targets, is an improvement in the protection of our aquatic
environment. Under the WFD, waters have to be protected and enhanced in a more ‘holigtic’
manner. Thiswill require re-habilitation measures such as the provison of ecologicaly oriented water
flows to support natura biodiversity. The risks semming from chemica pollution not covered by
traditiond monitoring (because of its complexity or synergies) may now be detected if biologicd
assessment tools, which are sengtive to toxic pollutants, are gpplied in the right place. As soon asthe
biologicad system in a given water body reacts negatively, the causes should be identified and
controlled in order to achieve ‘good ecologicd’ status.

However, the application of ecologica assessments and the exact definition of the *good ecologica
datus objective need further clarification. In its Annexes Il and V, the WFD gives afirg ‘guideing
with work ingructions and normative definitions, but specific numerical values, eg. to characterise
‘good ecological status, <till need to be developed.

4.3.2 Detailed analysis: Five stepsto a EU water status map

In order to assessif the overdl god of the Directive, namely to achieve good status for al waters by
Dec 2015, has been reached, a consstent classfication of al European surface waters into status
classes is necessary. At the end of this exercise, a map should indicate which waters are of good or
higher status and thus achieve the WFD objective, and which ones are of moderate, poor or even
bad status. In order to make results comparable between Member States, common criteria have to
be devel oped and applied. The respective reference systems aso have to be intercalibrated.
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4.3.2.1 Step 1: Assignment of surface water sto ecological types

There are thousands of surface water bodies in Europe within each water category (rivers, lakes,
trangtional and coasta waters), and their natural conditions are very different. In order to facilitate
comparisons, each surface water body should be assigned to one type of surface water. The
methodology for this assgnment is set out in Annex 11 of the Directive.

The other obvious role for typology is smply to develop a common language for communication
within and between Member States — so that we broadly know what ‘ habitat’ we are talking about.

Two different optiona approaches may be used for each water category - System A and System B.
System A:

25 European eco-regions have been identified for rivers and lakes and 6 eco-regions for
trangtiona and coastal waters (see mapsin Annex XI).

For each eco-region, further differentiation is undertaken by geographical, physicd and geological
descriptive factors for rivers or lakes and sdinity and tidal range / mean depth for trangtiona or
coastal waters.

Thus, the result of such a typology for a given river might be: centra highlands, mid-atitude (200-
800 m), medium catchment size (100-1000 km?) and sliceous geology. Or, for a coasta water
body: North sea, mesohaline (0.5 to 1.8 % sdlinity) and shalow depth (<30m).

For rivers alone, around 900 different types are possble. For lakes, even more types are possible
(over 2000) and for trangtional as well as coastdl waters, 90 different types could be derived. Only
water bodies belonging to the same type can be directly compared with each other.

System B:
Compulsory and optiona factors for dternative characterisation are provided.

Compulsory factors are: dtitude, longitude, latitude and other descriptive e ements like geology and
gzefor rivers and lakes or sdinity and tidd range for trangtiond and coastd waters.

Optiona factors include arange of morphologicd, physica and chemica parameters.

For an dternaive characterisation, physica and chemica factors determining the body of water and
therefore its biological composition have to be used.

System B should lead to at least the same degree of differentiation as system A. Due to its flexibility
al Member States are likely to choose for System B.

4.3.2.2 Step 2: Establishing type-specific r efer ence conditions

Next, for each of the several hundred types of water bodies, type-specific hydromorphologicd and
physico-chemica conditions must be edtablished. These conditions should represent the high
ecologicd datus defined in Annex V, which means a gatus with ‘no or only very minor human
impact’. Type-specific biological reference conditions will be derived from this. The dements, which
define the ecologica dtatus, are set out in the table below.
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Biologicd qudity elements

Rivers and Lakes Transgitional Waters Coastal Waters

Phytoplankton Phytoplankton Phytoplankton

Macrophytes and | Macroalgae Macroagae and angiosperms
phytobenthos Angiosperms Benthic invertebrate fauna
Eaﬁ:;“ ¢ invertebrate Benthic invertebrate fauna

Fish fauna Fish fauna

Hydromorphological qudity elements

Rivers Lakes Trangitional and Coastal Waters
Hydrologica regime Hydrologica regime Tidal regime

River continuity Morphologica conditions Morphologica conditions

Morphologica conditions

Physico-chemica quality elements for Rivers, Lakes, Transitional and Coastal Waters

Rivers and Lakes Transitional and Coastal Waters
Genera conditions Nutrient concentrations Nutrient concentrations

Levels of sdinity Temperature

pH Oxygen balance

Oxygen balance Transparency

Acid neutralising capacity

Temperature
Specific syntheticand non | Annex X substances and | Annex X substances  and
synthetic pollutants substances discharged in significant | substances discharged in
quantities sgnificant quantities

It is important to note that the hydromorphologica and the generd physico-chemica conditions are
merdly supporting e ements for the biologicd dements for good ecologicd datus.

Specificdly, for the physico-chemica parameter ‘ specific’ to synthetic and non-synthetic pollutants,
concentrations below the detection limit or naturd background concentration will be used as a

reference.
@ However, ‘pecific’ pollutants are limited to the priority substances listed in Annex X and discharged
into the relevant water body (at the moment 32, see 4.4.2.3), and to other pollutants discharged in
U ‘dgnificant’ quantities. And yet what are ‘sgnificant’ quantities? This wording clearly leaves much
room for interpretation and could lead to a reference system with high but undetected human impact,
which then represents ‘ high status .
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How to find one body of water for each type of water body that shows no or only dightly dtered
morphologica and physico-chemica conditions? For many types, undisturbed water bodies do not
exis in Europe any more, so that models might be used to predict these conditions and derive the
biologica parameters. In the models, predictive methods may be applied as well as historicd data
(e.0. from lake sediments). Because of the lack of naturd waters in the EU, models and predictions
are likely to be used extengvely, raising concern about the reliability of the respective reference
conditions.

It must be ensured that there is a reasonable reference system, which presents the best possible
gpproximation of vaues for undisturbed biologicad conditions. Quantities of discharged pollutants
must therefore be considered as ‘significant’, when they have an impact on biologicad parameters.
The reference system will indirectly define the god to be achieved under Article 4. The proper use of
a reference system representing the best approximation of anthropogenically undisturbed status of a
water body is crucid in order to be abdle to compare and harmonise the different nationd systems.
For example, the assessments of the current systemsin UK and France could not be compared, due
to alack of reference conditions'®.

4.3.2.3 Step 3: Setting harmonised class boundaries between high/good/moder ate status
through an inter calibr ation network

Annex V of the WFD gives normative definitions of the different qudity classes The generd
definitions are;

High status: Reflect undisturbed conditions and no or only very minor evidence of
digortion.
Good status: Low leve of digtortion and only dight deviation from undisturbed conditions.

M oder ate status; Moderate levd of deviation and distortion.

The next crucid step is to define what the boundaries separating high status from good status and
good dtatus from moderate status shdl be (see Annex V, 1.4.1). It is clear that due to different
national approaches to assess the biological quality of waters, different results of this exercise can be
expected, which would finaly not lead to harmonised environmenta objectives.

Member States are therefore required to express the results of their assessment systems as
ecologica qudity ratios. Monitoring results will supply measured vaues for each biologicad qudlity
element (e.g. fish population). The ratio of this measured vaue and the reference value derived from
undisturbed conditions will be taken, resulting in numbers between 0 and 1. Ratios close to zero
indicate bad status and ratios close to 1 indicate high status.

Member States will first set their own nationa class boundaries between high/good/moderate,
followed by a Commisson-facilitated intercdibration exercise in order to ensure consstency.
Specific Stes will be selected by expert judgement based on joint inspections from arange of surface
water body types present within each eco-region. Reference waters in different Member States will
be compared and the various nationd class boundary systems applied. This rather complex and
lengthy procedure (described in Annex V, 1.4.1) isintended to lead to harmonised class boundaries

'8 The harmonised monitoring and classification of ecological quality of surface waters in the EU, Final Report
for the EU Commission DG X1, May 1996.
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by 2006. However, the setting of class boundaries between moderate and poor status and between
poor and bad status are | eft to the Member States.

What is the class boundary between high and good? Isit a the Environmenta Qudity Ratio vaue of
0.99 or 0.70? And more importantly, what is the class boundary between good and moderate (with
moderate status waters failing the goals of the Directive)?

Member States will have to work together from the beginning of the exercise in order to achieve
harmonised and comparable results. The class boundary between good and moderate has to be
aufficiently stringent, snce it will determine the level of the good ecologica water Satus objective.

4.3.2.4 Step 4: Monitoring and assignment of status

After stting the reference conditions for each type of water body at nationa level and established
the harmonised class boundaries between high/good/ and moderate status Member States have to
establish an gppropriate monitoring network for the ecologica, chemical status and the volume and
level or rate of flow (asrelevant to the ecologica and chemica datus).

The monitoring operation has to cover at least the parameters indicative of each qudity eement as
set out in step 2 (see Chapter 4.3.2.2).

This means that out of each quality eement, indicative parameters can be chosen, which are then
monitored and compared with the relevant reference condition. By comparing this parameter value
with the vaue of the parameter under the high status reference condition and the intercalibrated class
boundaries, each element can be defined as high, good, moderate, poor or bad.

It is clear that one has to be careful with the selection of these ‘indicative’ parameters, sSnce every
parameter excluded from monitoring could limit the sengtivity of the assessment system. This is
especidly important with regard to the biologica parameters, which should be a sufficient and overal
indicator for chemica qudity.

Member States therefore need to provide estimates of the level of confidence and precision of the
monitoring results in the programme of measures.

The overdl ecologicd datus of a body of water is defined as a combination of biologica and
physico-chemica results. If, for ingtance, biologica results indicate moderate status while physico-
chemica resultsindicate good status, the overal ecologica status will be moderate.

The open question is how the biologica or physico-chemicd qudity is exactly classfied. It is unclear
how the aggregation of the different values of the biologica and physico-chemica qudity eements
will be undertaken. Is the status good when al or some percent of the parameters for each qudity
element reach values which are a or above the leve for good status? Or does the worst element
determine the status? And must al samples over ayear show a good status or only some percent?

EU-wide standards must be developed on how to aggregate Environmenta Qudity Ratios for the
specific parameters within biologica and physico-chemical quality. Care should be taken that a river
classified as good in Sweden is Smilar in quality as agood Satusriver in Itay or anywhere dsein the
EU or in the accesson countries.
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4.3.2.5 Step 5: Creating EU water status maps
Findly, dl the status results will be aggregated into colour-coded maps.

Ecological Status Classification | Colour Code
High Blue

Goaod Green
Moderate Yedlow

Poor Orange

Bad Red

A black dot shdl indicate non-compliance with environmental quality standards for specific synthetic
or non-synthetic pollutants.

4.3.3 Artificial and Heavily Modified Waters

Even though the values of the hydromorphologica parameter (e.g. the habitat conditions) are only
used to classfy high status sites, the hydromorphological conditions at other sites must be such as to
support the achievement of ‘good ecologica status biologica conditions.

That is, in order to reach good status, the hydromorphologica qudity eements, for example the flow
dynamics, river bed, meanders etc.. ., have to alow biologica diversty, which only ‘dightly’ deviates
from undisturbed conditions.

Magor physical congtructions, like large dams, dikes, reservoirs etc... could mean in many cases that
the hydromorphologica conditions would not be consstent with good biologica conditions unless
magor changes or even remova of these congructions were undertaken. Nevertheess, a lot of
improvements could be undertaken to adlow for richer biodiversty.

One of the ways in which the WFD accommodates such severe physica modifications is to establish
a new caegory of water bodies — *atificid or heavily modified waters - for which a new and less
stringent ecologica objective caled ‘good ecologica potentid’ is established.

This objective dlows the anthropogenic impact on hydromorphological characterigtics to remain,
which lowers the standard for biological quaity dements compared to ‘natura reference waters .
Neverthdess, the achievement of good physco-chemica status remains an unchanged objective.

This should mainly ensure that Member States are not in breach of the Directive' s objectives, when
the ecologicd improvement or tota remova of important facilities — like port facilities or flood
protection damsin cities—is not reasonably achievable or desirable.

Article 4.3 pecifies the conditions for the designation of *heavily modified or artificid water bodies':

if the achievement of ‘good ecologica datus would have adverse effects on the wider
environment or some specific activities (navigation, water supply, flood protection and other
important sustainable developments);

and if the beneficid objectives served by the artificia or modified characteristics of the water
body cannot, for reasons of technica feasbility or disproportionate costs, reasonably be
achieved by other means, which are a Sgnificantly better environmental option.
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The designation and the reasons have to be explained in the River Basn Management Plans.

The very wide and ambiguous conditions for the desgnation of ‘heavily modified and atificid
waters could be used for virtualy al water bodies. What is an ‘important sustainable devel opment’
and what is meant by a‘ sgnificantly better environmenta option’?

Because of the fact that the ecologica objectives for artificid or heavily modified water bodies are
subgtantialy lower than for other bodies of water subject to the good ecologica status objective, it
will be avery important decision to determine which bodies of water will be designated as ‘atificd’
or ‘heavily modified'. Environmental NGOs may need to play an important role in ensuring thet this
desgnation isonly used whereit is redly needed.

The status assessment of artificid and heavily modified waters is derived as a result of the five steps
mentioned above.

This means that in step 1 — the assgnment of surface waters to ecologica types —, this operation
should be undertaken by assgning the artificid or heavily modified water body to the closest
comparable ‘naturd’ surface water body category. This would mean that a drinking water reservoir
iscongdered as alake and awater transfer canal asariver.

In gep 2 —Edablishing type-specific reference conditions — the reference conditions, caled
‘maximum ecologica potentia’, are derived from the closest comparable ‘natural’ surface water
body type, so tha the vaues of the rdlevant biologica qudity eements must reflect those linked to
the surface water body type as far as possible, given the physical conditions which result from the
atificid or heavily modified characteristics of the water body. With respect to the reference
hydromorphologica conditions, they must be consstent with the only impacts on the surface water
body being those resulting from the atificid or heavily modified characteristics of the water bodly,
once al mitigation measures have been taken to ensure the best gpproximation to ecologica
continuum, in particular with respect to migration of fauna and gppropriate spawning and breeding
grounds.

Member States mugt restore dl heavily modified or artificia weaters which are not a maximum
ecologica potentid to a least ‘good ecologicad potentia’. This objective represents a ‘dight’
deviation from the biologica conditions specified for maximum ecologica potentid.

Step 3 and 4 are smilar to the ones mentioned above.

Step 5 — Creating EU water status maps — using the following colour codes:

Ecological Potential Colour Code
Classification

Artificial Water Bodies Heavily M odified

Good and above | Equa Green and Light Grey Stripes | Equal Green and Dark Grey Stripes

Moderate Equa Ydlow and Light Grey Stripes | Equal Yéellow and Dark Grey Stripes
Poor Equal Orange and Light Grey Stripes | Equal Orange and Dark Grey Stripes
Bad Equa Red and Light Grey Stripes Equal Red and Dark Grey Stripes
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4.3.4 Derogation and extensions of deadlines regarding ecological
objectives

4.3.4.1 Extension of deadlines

Article 4(4) alows Member States to extend the deadline for achieving good ecologica status by up
to twelve years beyond 2015. Such a rule is judtified in order to take account of adverse natural
conditions or insurmountable technicd difficulties. However, there is dso a more problematica
clause dlowing extensions on the grounds of disproportionate expense.

Fortunately, the reasons and judtification for making use of an extenson of deadlines must be
included in the River Basin Management Plan, for which public consultation is required at al stages.
It should therefore be possble to ensure that extensons are only used under exceptiona
circumstances and with proper judtification.

4.3.4.2 Lessstringent objectives

Article 4(5) may cause even more problems. Member States are allowed to exclude specific bodies
of water from achieving good ecologica status objectives because they are "o affected by human
activity ... that the achievement of the objectives would be unfeasible or disproportionately
expengve'. Potentidly, this cdlause might be used to permanently exclude very polluted sites from the
scope of the Directive' s objectives.

However, there are many steps requiring public participation in the process of gpplying such
derogetion. Furthermore, alot of conditions have to be met. Given sufficient public involvement, this
derogation should only be used when it is in the long-term public interest.

4.3.5 Palitical options

What are the key issues concerning the retoration of the ecologica qudity of surface waters in the
WFD? Where can NGOs be mogt effective in improving the Stuation?

At river basin leve

Paticipation in drafting the River Baan Management Flan to limit the goplication of time
extensions and derogations for achieving good ecologica status.

Ensuring that only water bodies are designated as * heavily modified wheniit is proventhat it is
judtified and that al mitigation measures are undertaken for these weaters in order to improve
the hydromorphologica dtuation.

At national level
Ensuring full trangpostion of the WFD into nationd law.

Participation in the process of establishing type-specific reference conditions, which should be
the best gpproximation of the Stuaion with no or only very minor human impacts. This will
indirectly determine the level of the ‘good ecologica status' objective.

Ensuring that the status assessment procedure is stringent as well as sengtive to changes in
qudity.

23



EEB Handbook on EU Water Palicy

At EU level

Ensuring that Member States are working closdaly together right from the beginning to establish
findly comparable and consgtent status maps and ecologica objectives. Harmonised EU
water legidation means that ariver classfied as good in Sweden is Smilar in qudity as a good
datusriver in Italy or anywhere esein the EU and the accession States.

Participating in the intercalibration process to ensure that appropriate ‘reference waters are
sected and class boundaries are sufficiently dringent and harmonised.  Environmental
problems should not be hidden but be explained.
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4.4 Chemicals policy under the WFD

4.4.1 General Introduction and Overview

With respect to the regulation of water pollution, the Water Framework Directive requires action at
Member State level and Community-wide uniform standards for certain chemicals.

A. At Member Statelevel:

Environmenta quaity standards (EQSs) for dl pollutants ‘identified as being discharged in significant
quantities into bodies of surface water have to be set at Member State level (an indicetive list of
the main pollutants is provided in Annex VIII). Compliance with these EQSs is required for the
achievement of the objective of ‘good ecologica tatus (defined in Annex V) by Dec 2015.

For ‘High Status surface water bodies, Member States must with regard to the non-deterioration
provison (article 4.1.a.):

prevent non-synthetic pollutants discharged in sgnificant quantities from reaching concentrations
in the water body above the range normally associated with undisturbed conditions;

and prevent synthetic pollutants discharged in sgnificant quantities from reaching concentrations
above the limits of detection.

B. At Community level:

EU sets Community-wide standards, which have to be met as part of the objective of achieving
‘good chemical status . The more stringent standards described above apply to high status waters.

The exiging Community standards (laid down in the daughter directives to the Dangerous
Substances Directive (76/464/EEC)) are listed in Annex IX. For bodies of surface water,
environmenta objectives established under the first River Basn Management Plan required by this
Directive shdl, as aminimum, give effect to quality standards at least as stringent as those required to
implement Directive 76/464/EEC.

However, the Dangerous Substances Daughter Directives must be reviewed by the Commission, and
revised control measures proposed, including the possible reped of controls on the substances
covered by these Directives but not included in the Water Framework Directive's list of priority
substances (see below).

The Water Framework Directive' s list of priority substances will be identified under the procedures
laid down in Article 16. Priority hazardous substances will be sdlected from this list. The priority list
will be reviewed every 4 years. The lig replaces the ligt of 129 substances prioritised in the
Commisson Communication to the Council of 22 June 1982.

For priority substances a progressive reduction in pollution is to be achieved by establishing
Community-wide environmenta quality standards and source controls by the procedure laid out in
Article 16. For so-cdled priority hazardous substances, the cessation of discharges, emissions and
losses shdl in principle be achieved within 20 years at the latest. There is no derogetion provided in
the Directive from these obligations.
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4.4.2 Detailed Analysis

4.4.2.1 Scope of the Directive
Which waters are covered?

1. With respect to Article 4(1)(iv) (i.e. priority substances):

= al surface waters (not just bodies) are covered including territorial waters.

2. With respect to the objective of good surface water chemical status (i.e. priority substances,
76/464/EEC daughter directive substances; other substances for which standards have been set
in Community legidation):

= al surface water bodies are covered including territorial water bodies.

3. With respect to ecologica status objectives (i.e. priority substances being discharged; any other
pollutants being discharged in Sgnificant quantities).

= al surface water bodies but excluding territoria waters beyond the coastal water body limit.

NB There is considerable overlap between the above objectives. The most stringent objective
applies.
Surface waters include:

al inland surface waters (rivers, lakes, reservoirs, cands);

trangtiond waters (i.e. estuaries);

coadtd waters (one nautica mile from the baseline from which territorial waters are measured);
and territoria waters (for chemica status objectives and Art 4(1)(iv) objectives only).

The satus objectives described above only apply to ‘bodies of surface waters. Bodies are
‘dgnificant dements’ of surface waters. Certain smdl surface waters may be regarded as inggnificant
(i.e. not identified as ‘bodies).

4.4.2.2 Measuresat Member State level
Member States are required to act about the pollution of surface waters by

a) identifying environmenta pressures, i.e. identifying for which surface waters the input of
pollutants endangers the maintenance of the status of the water body or the restoration of the
body to good status (i.e. breaches of environmental quality standards or adverse effects on the
water bodies biota) by 2004,

b) identifying which pollutants are responsible for the problem;

C)  seting environmenta qudity standards (EQSs) for pollutants discharged in significant quantities
according to the procedure laid out in Annex V, 1.2.6. In setting an environmenta qudity
sandard (EQS), detailed data on biologica toxicity and the aguatic ecosystem need to be
taken into account. Hence, environmenta quality standards (EQSs) are likely to differ from
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region to region and from water type to water type. The environmentd qudity standards
(EQSs) are subject to peer review and public consultation.

One mgor weakness is that environmentd quality standards are set as maximum annud
average concentrations, which means that very high concentrations would be temporarily
tolerated.

d) implementing measures to keep within environmenta quaity standards in order to prevent
deterioration in status and to achieve ‘good ecologica Satus .

4.4.2.3 Measuresat Community level
Priority substances

For the substances on the WFD priority list, Community-wide uniform measures (environmentdl
quaity standards and emissions controls for both point and diffuse sources, Articlel6(6)) must be
esablished. To edablish these measures, the Commisson shdl firdly draft a lis of priority
substances, which has to be approved by the Council and EP. Substances shdl be prioritised for
action on the basis of risk to or viathe aguatic environment. They are identified by:

(@ risk assessment (under Regulation (EEC) No 793/93, Directive 91/414/EEC, and Directive
98/8/EC); or

(b) targeted risk-based assessment (following the methodology of Regulation (EEC) No 793/93).

Nevertheless, a third and important option to prioritise substances for action can be chosen in order
to comply with the timetable (first revised priority list must be ready by Dec 2004):

c) Prioritisstion on the basis of risk to or via the aguatic environment, identified by a smplified
risk-based assessment procedure based on scientific principles taking particular account of
evidence of intrindc hazards, evidence from monitoring of widespread environmentd
contamination, and other proven factors which may indicate the posshility of widespread
environmental contamination (e.g. production or use volume, use patterns).

The priority list will be reviewed by the Commission at least every four years.

This does not mean, however, that the Commission is obliged to propose additiond priority
subgtances every four years. The Commisson shdl merdy come forward with proposas ‘as
appropriate’ (Article 16(4)).

Once the proposed list of priority substances has been adopted by the Council and Parliament
(adoption under the co-decision procedure, Art 175 of the EU Treaty), the Commisson shdl
propose measures for the progressive reduction of discharges, emissions and losses of the priority
substances (and for cessation or phasing-out of priority hazardous substances, see below).

Again, for these measures to become law, they have to be adopted by the Council and Parliament
(probably as Daughter Directives), for each single substance or group of substances, via a full
legidative process. If no agreement is reached and no measures are adopted by 2006, Member
States are obliged to establish nationd environmenta quality standards and source controls for dl
bodies of water affected by priority substances (Article 16(8)).
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Priority hazar dous substances

Community-wide standards will specificaly gpply to so-cdled priority hazardous substances, a
sub-group of the WFD ligt of priority substances. This class of substances has been established
agang fierce resstance at the request of the European Parliament. It is the firg time in EU law that
the cessation of inputs of certain chemicas into surface waters has been made a legd requirement.
For priority hazardous substances, defined in a Smilary way to ‘hazardous substances under the
OSPAR agreement on the protection of the Northeast Atlantic, cessation of discharges, emissions
and losses shdll be achieved within 20 years & the latest.

Priority hazardous substances are identified by the Commisson amongst the substances on the
priority list (Article 16(3)). To this end, the Commission will have to assess which of the substances
on the WFD priority list fulfil the criteria of bioaccumulation, toxicity and perastence set out in Article
2(29) or are giving rise to an equivaent level of concern (e.g. endocrine disrupters, certain metals,
etc.). In that process, the selection of hazardous or dangerous substances under relevant Community
legidation (eg. (EEC) No. 793/93, 91/414/EEC 76/464/EEC) and international agreements
(OSPAR, UN ECE POPs Convention etc.) has to be taken into account. The identification process
does not specificaly require full risk assessments in accordance with Council Regulation (EEC) No.
793/93, whichis crucid in order to follow a precautionary approach.

In a second stage, ‘ controls for the cessation or phasing-out of discharges, emissions and losses' of
priority hazardous substances have to be adopted by the Council and EP. The timetable for
cessation shall not exceed 20 years as from the adoption of these measures. These controls are again
proposed by the Commission as daughter directives, and have to be adopted by the Council and
Parliament. Controls may include bans of certain substances, redtrictions in terms of use, or a
requirement to limit the gpplication of a substance to zero-emisson, closed-cycle ingdlations.

If the Council and EP do not adopt the necessary mesasures for cessation of specific priority
hazardous substances (Article 16(8)), Member States are required under Article 4(21)(a)(iv) to take
the appropriate measures to achieve cessation or phasing-out of such substances ‘according to
Articles 16(1) and 16(8)’, without a specific deadline provided. It is unlikdy, however, that a
Member State will be able to ignore the 20-year deadline, once a priority substance has been
identified as hazardous a Community levd.

Thefirst WFD Priority List

A proposal for a first priority list has been tabled by the Commission in February 2000 (COM
(2000) 47 fina/2 - 2000/0035 (COD)). It consists of 32 substances sdlected as a result of a
smplified risk-based procedure (Article 16.2) with the so-caled COMMPS procedure, which takes
account inter alia of monitoring results and intringc substance properties. 32 is an arbitrary number
and is intended to reflect the Commisson’s limited adminigrative potentid. It does not indicate that
there are no more than 32 substances of concern, but that the list of substances should be
manageable, adding some new ones every four years.

Nevertheess, a number of shortcomings can be reported, requiring improvements under COMMPS
for its future gpplication. For example, a great number of substances for which no data were
avalable & Community leved from the nationd monitoring programmes were left out. This Stuation
appliesto:

about 60% of pesticides which are currently in use;
al indugtrid chemicas which no company in the EU produces or imports in quantities of over
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1,000 tonnes per year. This concerns about 8,000 to 10,000 substances for which appropriate
data were not available in the [JUCLID databank when the COMMPS procedure was carried
out;

indugtrid chemicals produced or imported by fewer than four undertakings in the EU in quantities
superior to 1,000 tonnes per year (confidentiality of market data).

As a consequence, the COMMPS procedure only covered 95 substances on the basis of monitoring
data and 123 substances on the basis of moddling data.

Amongst the 32 WFD priority substances, 3 are classfied as UNECE POPs, 13 as hazardous by
OSPAR, which means tha they are ether POP-like substances or highly toxic, perastent and
bioaccumulative. Another 16 are selected under OSPAR 1998 and 2000 for priority action for a
cessation of their releases by 2020. It should be very dlear that the priority substances that fulfil one
of these sdections should be identified as priority hazardous substances. The Community has
internationally committed itsdlf to cease emissons of these substances by 2020.

21 priority substances are in one of the above-mentioned ‘hazardous categories and most of them
are on different ligs established in Community legidation on dangeroushazardous substances. At
least these 21 substances should be identified as priority hazardous substances. The Parliament’s
rapporteur has pointed out that a further 7 substances prioritised by OSPAR in 2000 should be
added to the WFD priority ligt, thus totaling 39 priority substances, 28 of which are priority
hazardous substances.

4424 Other WED issuesreevant to chemicals legisation
Repeal of existing standards

The Dangerous Substances Directive (76/464/EEC) will be repealed 13 years after the date of entry
into force of the WFD. Article 22(6) sates that the quality standards established under the Water
Framework Directive shal be a least as dringent as those required for implementation of the
Dangerous Substances Directive. It is unclear, however, whether this clause guarantees an identical
level of water protection under the WFD once the Dangerous Substances Directive has been
repealed.

The five daughter directives to the Dangerous Substances Directive (listed in WFD Annex 1X) will
be reviewed. For those substances, which are found on the firss WFD priority list, quaity standards
and emission limits will be updated. For those which are not on the firg priority list, Sandards shall
be reviewed with an option for entire reped (Article 16(10)).

Combined approach

In generd, under the Water Framework Directive, specific environmental quality standards (EQSS)
for pollutants (i.e. concentrations of pollutants, not to be exceeded in the recelving waters) and more
generd ecologica-gtatus objectives must be met by applying controls on pollutant discharges.

For certain activities and certain pollutants, a different form of combined gpproach gpplies whereby
emission controls based on BAT, relevant emisson limit vaues or, in the case of diffuse impacts,
Best Environmentd Practices must be agpplied fird. If these are inadequate for meeting an
environmental qudity standard or objective, more dringent emisson controls must be st
accordingly. This true form of combined approach not only achieves the required environmenta
standards and objectives, but may even reduce inputs below these targets. The BAT and Best
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Environmental Practice requirements drive polluters to audit and improve their overdl environmentd
efficiency.
Such a combined gpproach applies to substances and processes controlled by the Nitrates Directive,

the IPPC Directive, the Urban Waste Water Directive, directives adopted for priority substances
and dso the existing daughter directives to the Dangerous Substances Directive (Article 10).

For priority substances (regulation at EU level), both environmenta quality standards and uniform
emisson limit values should be set. However, Article 16(6) merdy gtates that the Commission should
"take account of Community-wide uniform emisson limit values'. It remains to be seen whether this
isahbinding requirement.

In the absence of Community-wide measures on priority substances (i.e. if the Council and
Parliament are unable to agree on measures), Member States have to act on these substances
anyway. Article 16(8) dtates that Member States have to establish environmenta quality standards
(EQS) and "controls on the principa sources of such discharges, based inter alia on consideration
of dl technica reduction options’. This satement implies that Member States must gpply the strong
form of the combined gpproach, with application of Best Avallable Technologies firgt, and stronger
contrals if necessary. After dl, this is the regime that gpplies in the event of Community-wide
measures being agreed.

4.4.3 Derogation and extensions of deadlines regarding chemicals

4.4.3.1 Extensionsof deadline

Article 4(4) dlows Member States to extend the deadline for achieving good status by up to twelve
years beyond 2015. Such arule isjustified by the need to take account of adverse natural conditions
or insurmountable technica difficulties. However, there is dso a more problematica clause dlowing
extensions on the grounds of disproportionate expense.

Fortunatdy, the reasons and judtification for making use of an extension of the deadline must be
included in the River Basin Management Plan, for which public consultation is required at al stages.
It should therefore be possible to ensure that extensions are only used when it can be shown that
achievement of the objectivesisimpossble within the agreed timetable.

4.4.3.2 Lessstringent objectives

Article 4(5) may cause even more problems. Member States are allowed to exclude specific bodies
of water from achieving the objectives because they are "so affected by human activity ... that the
achievement of the objectives would be unfeasible or disproportionately expensive' . The wesknessis
that this paragraph not only gpplies to past human activities, but possibly aso to ongoing ones.

Potentidly, this clause might be used to permanently exclude very polluted sites from the scope of the
Directive's good status objectives (though not from the objective of progressvely reducing pollution
by priority substances/priority hazardous substances). The formulation of Article 4(8) requiring
effects on other bodies of water to be taken into account should also be noted.

However, there are many steps requiring public consultation in the process of gpplying such a
derogeation. Furthermore, alot of conditions have to be met. Given sufficient public scrutiny, it should
be rather difficult for aMember State to abuse this clause.



EEB Handbook on EU Water Palicy

4.4.4 Political options

What are the key issues concerning water protection againgt pollution in the WFD? Where can
NGOs be mogt effective in improving the Situation?

At river basin levd

Participation in the process of river basn andyss (assessment of polluting pressures,
identification of substances and polluters).

Participation in the process of setting environmental quaity standards [Annex V 1.2.6 makes
specific provison for this with respect to EQSs for non-priority pollutants. Thiswill be at netiona
level, though. Article 16 requires the Commission to take account of recommendations from
European environmental organisations, amongst others, when preparing its proposd for the
priority list and its reviews].

Ecologica satus objectives for water bodies may or may not be subject to appedl, athough
derogations alowing for less stringent objectives dearly require public consultation in the plans.

Paticipation in drafting the River Basan Management Plan to limit the application of time
extensions and derogations for achieving good status.

At national level
Ensuring full trangposition of the WD into nationd law.

Including dricter requirements where the Directive leaves room for this, such as in the
programmes of measures.

At EU leve

Putting pressure on the Commission to ensure that priority hazardous substances are sdected as
a result of the hazard assessment approach instead of risk assessment - making use of the
precautionary principle.

Urging the Commission to continue to use the smplified risk-based procedure for the selection of
priority substances and to improve the COMMPS procedure for its next application.

Putting pressure on the Commission to propose stringent measures on the control of priority
substances and the cessation of priority hazardous substances.

Putting pressure on Member States and Parliament to swiftly adopt both the priority list and
subsequent measures.
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4.5 Groundwater protection under the WFD

4.5.1 General Introduction and Overview

Community legidation for groundwater quality protection weas first edablished by the 1976
Dangerous Substances Directive (76/464/EEC). However, the groundwater regime in the Dangerous
Substances Directive was replaced by the 1980 Groundwater Directive (80/68/EEC), which il
represents the main European legidative provison for the protection of groundwater againgt pollution
caused by certain dangerous substances.

More recently, the Community adopted the Nitrates Directive (91/676/EEC) to tackle the
widespread problem of nitrate pollution from agriculture. The Directive requires Member States to
take action to reduce pollution by agriculturd nitrates when the concentration of nitrates in
groundwater exceeds 50 mg/l, or will do so if unchecked.

The Pesticides Directive (91/414/EEC), which is a marketing authorisation directive, sets stringent
requirements for the protection of groundwater. Before such substances can be sold within the
Community, it must be demondrated that upon regular use of a pedticide, its concentration in
groundwater will not exceed 0.1 micrograms per litre.

The Landfill Directive (1999/31/EC) requires the design of landfills to be such as to protect the
qudity of groundwater from landfill leachates.

Despite these Directives, groundwater resources remain serioudy endangered, while over-
exploitation is not addressed at al. In 1995 the Council acknowledged the "specid sgnificance of
groundwater as an essential component of the water cycle and ecosystems and as one of the most
important resources in the provison of drinking water" (2/3 of dl drinking water in the EU is
groundwater). In particular, the Council advocated the establishment of new "measures to provide
for preventive, far-reaching groundwater protection, inter alia, in view of diffuse sources'. The
Council agreed that groundwater protection should be based on the following principles:

maintaining the quality of unpolluted groundwater;
preventing further pollution;
restoring polluted groundwater, where appropriate.

The WFD has partidly taken these considerations on board by establishing generd quantitative and
qualitetive objectives for groundwater.

Member States are obliged:

to prevent or limit the input of pollutants into groundwater and to prevent the deterioration of the
datus of dl bodies of groundwater;

to protect, enhance and restore all bodies of groundwater, ensure a balance between abstraction
and recharge of groundwater, with the aim of achieving good groundwater status by Dec 2015 at
the latest;

to reverse any sgnificant and sustained upward trend in the concentration of any pollutant in
order to progressively reduce pollution of groundwater.
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But due to the conflicting podtions of the European Paliament and Council on the level of
groundwater protection againgt pollution, any specific EU-wide measures were removed from the
text of the WFD. They will have to be developed and proposed by the Commission before Dec
2002 under Article 17, then adopted by the Council and Parliament under the co-decison
procedure. This process includes the establisnment of criteria for assessing ‘good groundwater
chemicd satus and for the identification of *significant and sustained upward trends .

However, while specific EU-wide measures on groundwater protection are thus consderably
delayed under the WFD, Member States are ill required to meet the objectives set out above
through establishing appropriate nationa programmes of measures. Member States must also comply
with the requirements of the exiding Directives protecting groundweter, including those of the
Groundwater Directive until its reped in Dec 2013.

4.5.2 Detailed analysis

4.5.2.1 Scope of the Directive
Which types of groundwater are covered?

With regard to the obligation to prevent or limit the input of pollutants, the WFD is concerned with
groundwater in generd. The definition for groundwater is given in art. 2.2 and covers virtudly al
groundwater without exemption.

But with regard to the non-deterioration, protection, enhancement and restoration requirements, the
WFD refers to ‘bodies of groundwater’. The definition given in Article 211 and 2.12 is much
narrower than the one for groundwater. Bodies of groundwater are restricted to geologica dtuations,
which dlow ether a sgnificant flow of groundwater or the abgraction of sgnificant quantities of
groundwater. This regtriction provides Member States with the option to limit restoration to those
groundwaters of grestest importance for surface ecosystems or for resource use. The identification
and characterisation of bodies of groundwater must be reported in the River Basin Management
Pans, which are subject to public consultation. This will ensure that decisions on groundwater body
identification are exposed to public scrutiny.

The vagueness of the definition of a ‘body of groundwater’ is of severe concern. In principle, a
Member State might opt not to classfy certan groundwater aquifers by arguing that such
groundwater could not support ‘significant’ abstraction and does not exhibit a‘significant’ flow. Such
groundwater would thus effectively be excluded from the quantitative and generd restoration and
status protection objectives of the WFD.

It must be assured that there are sound reasons why certain aguifers are not classfied. Despite these
concerns, it must be kept in mind that the obligation to prevent or limit groundwater pollution and to
reverse any sgnificant and sustained upward trend in the concentration of any pollutant is not limited
to groundwater bodies but covers dl groundwater.

45.2.2 Groundwater Classfication

For a deeper andysis of the requirements of the WFD with regard to groundwater protection, it is
necessary to take a closer look at the classfication of groundwater status undertaken in Annex V of
the Directive.
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Only two groundwater classes—good and poor - are established. If abody of groundwater fails to
achieve the datus ‘good’, then it is caled ‘poor’. Good satus takes into account both the
quantitative and the chemica condition of the groundwater body.

Good quantitative status is achieved when:

The available groundwater resource (defined in Article 2(27) as the long-term average rate of
recharge less the average flow required to maintain surface water flows) is not exceeded by the
long-term annual average rate of abstraction (i.e. the groundwater is not being over-abstracted).

Altertions of the level of groundwater are not resulting in falure to achieve the environmentd
objectives for associated surface waters or in any sgnificant damage to terrestrid ecosystems,
which depend directly on the groundwater body.

Good chemicd gatusis achieved when:

Qudlity standards gpplicable under other relevant Community legidation are not exceeded. It is
not clear which Community legidation is ‘rdlevant’. The Nitrates Directive refers to a 50 mg/l
nitrate concentration but this is a trigger threshold for action to reduce pollution rather than an
environmental quality standard. The Q1 pg/l vaue set for pesticides in groundwater under the
Pegticides Directive is arguably a marketing authorisation test rather than a formal environmentdl
qudity standard. (However, the reference to other Community legidation may imply: the valuesin
the Nitrates and Pesticides Directives discussed above are to be trested as environmenta quality
dandards, and/or environmental qudity standards may be developed in future Community
legidation under Article 17).

The concentrations of pollutants are not resulting in failure to achieve environmenta objectives of
associated surface waters or in any significant damage to terrestrial ecosystems, which depend
directly on the groundwater body.

Thereis no indication of sdine or other intrusons.

This definition of good chemicd status may be amended when the European Parliament and Coundil
adopt the criteria for the assessment of ‘good chemicd satus, which the Commisson has to
propose under Article 17 by Dec 2002.

For the time being, the Directive s definition of good groundwater chemica status will dlow awide
range of different quality groundwaters to be classfied as ‘good’ . Amongst other things, this means
that restoration measures will only be required for those groundwater bodies that are so badly
polluted that they would cause sgnificant damage to a surface ecosystem.

Because of the codts of restoring heavily polluted groundwaters, Member States are likely to seek
derogation to less stringent objectives for most poor-status waters.

Where the qudity of groundwater is not likely to significantly affect a surface water ecosystem, that
body will be classfied as ‘good chemicd satus, no matter what the concentration of pollutants
within the body. The only chemica qudity standards that may apply at good status are for pesticides
and nitrates, as discussed above.

The Commission’s proposa for the criteria for the assessment of ‘good chemicd satus under
Article 17 has to assure that good chemica status consders more than only pesticides and nitrates,
and that it does not alow groundwaters, which are highly polluted, to be caled good.
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45.2.3 Prevent or limit the I nput of Pollutantsinto Groundwater

According to Article 4(1)(b)(i), Member States have to take measures to ‘prevent or limit the input
of pollutants into groundwater’. The Smilarity of the wording to that used in the 1980 Groundwater
Directive would reasonably be taken to imply that Ligt 1-type dangerous substances should be
prevented from entering groundwater, and the entry of List I1-type dangerous substances must be
limited in order to avoid pollution of groundwater. However, as this interpretation is not explicitly
dated in the Water Framework Directive, there may be confusion over which option (prevent or
limit) gpplies to which pollutants when the Groundwater Directive is repeded in Dec 2013. On the
other hand, Member States have expressed their intention under Article 4(9) that the application of
the new provisons guarantees at least the same levd of protection asthe existing legidation.

Article 11(3)(j) specifies that Member States have to prohibit direct discharges of pollutants into
groundwater, as one of the measures required to achieve the Directive's objectives. However,
Member States may exempt certain direct discharges from specified activities from this genera
prohibition, provided that the objectives set for the groundwater body are not compromised and the
dischargers have obtained authorisation. But some of the exempted activities potentialy concern very
toxic substances (e.g. injecting mining waste back into certain groundwater aguifers). Consdering
that the respective groundwaters may re-emerge at the surface with a delay of decades or even
centuries, these exemptions arguably violate the precautionary principle for groundwater protection.

The provisons under the WFD ae not clear with regard to which inputs of pollutants into
groundwater have to be prevented and which ones to be limited.

It is not clear at what date the objective ‘to prevent or limit the input of pollutants into groundwater’
comes into effect (see next Chapter 4.5.2.4). It could be from entry into force of the WFD or in Dec
2003, when the directive is transposed into nationa law or Dec 2004, when the river basin analyss
has been carried out.

It must be assured that the clear prevention of groundwater pollution semming from the
Groundwater Directive will be maintained and reinstated under the WFD and no weskening of
existing sandards of protection is alowed.

45.2.4 Non-deterioration of groundwater status and achievement of ‘good status

According to the andyss in Chapter 4.5.2.2 the non-deterioration in status objective and the
obligation to achieve good status with regard to the chemical status are rather limited objectives.

The non-deterioration in status objective, therefore, only prohibits groundwaters with ‘good status
deteriorating to ‘bad status . Deterioration within the wide good status classis fill possible under this
objective. Effectively, the requirement to prevent or limit the input of pollutants in Article 4(1)(b)(i)
should, if gpplied as described above (see Chapter 4.5.2.3), provide a more stringent control on
quality deterioration than the non-deterioration objective itsalf.

Further to this rather limited non-deterioration provision, there is some ambiguity as to from which
deedline the provision will goply. Since there is no deadline mentioned, this normaly means in EU
legidation that the provisons have to be met when the Directive is implemented into nationd law i.e.
three years from the date of entry into force of this Directive (Dec 2003). But it could aso be argued
that the provison applies a the moment when the assessment of status impacts (Article 5 and Annex
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I1) is carried out (before Dec 2004) and those bodies of water are identified, which risks to result in
a failure to achieve the objectives. Neverthdless, it can be argued that non-deterioration has to be
enforced for any ongoing planning which could have bigger impacts on the status of water bodies.

As implied above, the protection, enhancement and restoration requirement of Article 4(1)(b)(ii) is
a0 a limited objective because of the broad range of groundwater qudity tolerated under the
definition of ‘good status . Restoration to good status must be achieved by Dec 2015.

With regard to the quantitative management of groundwater resources, the non-deterioration
obligation and the good datus objective are a lot more ambitious and straightforward. Member
States have to achieve ‘good groundwater quantitative status and ensure ‘a baance between
abgraction and recharge of groundwater’ in order that the long-term annual average rate of
abstraction does not exceed the available groundwater resource (defined as average recharge less
average surface water flow). In particular, ‘good quantitative status requires that dterations in the
levedl of groundwater do not dgnificantly affect the status of surface waters or damage terrestria
ecosystems, which directly depend on the groundwater.

45.25 Trend reversal

Member States have to reverse any sgnificant and sustained upward trend in the concentration of
any pollutant in order to progressively reduce pollution of groundwater (Article 4(1)(b)(iii)). What
this exactly means has not been defined under the WFD. Therefore, under Article 17, the Directive
requires the Commission to come forward with proposals by 2002 for identifying ‘sgnificant’” and
‘sustained’ trends, and for defining starting points for trend reversas.

If these criteria have not been adopted at Community level by 2005, Member States must establish
their own nationd criteria

In the absence of nationa or Community criteria, trend reversd must take as its starting point a
maximum of 75% of the quaity sandards st out in exising Community legidation gpplicable to
groundwater.

Since exiging Community legidation does not set any qudity sandards for groundwater, it is unclear
what this requirement implies. It appears likely that the values laid down in the Nitrates Directive (i.e.
Member States must commence trend reversal at 37.5 mg/l of nitrate rather than at 50 mg/l as
currently gpplies under the Nitrates Directive) and the Pesticides Directive (this means 0.075 pg/l of
pesticides) should be used.

4.5.3 Derogation and extensions of deadliness regarding groundwater
protection

45.3.1 Extensions of deadlines

Article 4(4) alows Member States to extend the deadlines for achieving the good status objective by
up to twelve years beyond 2015. The derogation allows Member States to apply this derogation
where on account of adverse naturd conditions or technical reasons, it is not possible to make the
necessary improvements by 2015. However, there is dso a more problematical clause alowing
extensions on the grounds of disproportionate expense.
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The reasons and judtification for making use of an extenson of deadlines must be included in the
River Basn Management Plan, on which public consultation is required a dl stages. It should
therefore be possible to ensure proper public scrutiny in the use of this derogation of Article 4(4).

45.3.2 Lessstringent objectives

Article 4(5) dlows Member States to exclude specific bodies of ground water from achieving the
objectives because they are "s0 affected by human activity ... that the achievement of the objectives
would be unfeasible or disproportionately expensive'. The wesakness is that not only past human
activities are covered, but dso ongoing ones. It is likely that users of the water environment, for
ingtance polluting industries, will argue for the gpplication of this derogation in order to reduce the
stringency of the controls that are gpplied to their activities.

However, there are many steps in the process of gpplying such a derogation that require public
consultation. Furthermore, alot of conditions have to be met before a derogation is granted. Given
aufficient public scrutiny, it should be rather difficult for a Member State to abuse this clause.

4.5.4 Political options

Wheat are the key issues concerning protection of groundwaters in the WFD? Where can NGOs be

mogt effective in improving the Stution?

At river basin level
Paticipation in the process of river basin andyss (identification of groundweater bodies,
including terrestrial ecosystems such as wetlands that depend on groundwater, and water
abdtractions, assessment of polluting pressures, identification of substances and polluters).

Participation in drafting the River Basn Management Plan to limit the gpplication of time
extensions and derogations for achieving good status.

At national leve

Ensuring full trangpodtion of the WFD into nationd law, the earlier the better. Including Stricter
requirements where the Directive leaves room for that, such asin the programmes of measures.

Putting pressure on the full implementation of the zero-emission approach of the Groundwater
Directive.

Demanding strong nationd criteria for assessng groundwater chemica gatus, for example by
using the standards of the Drinking Water Directive 98/83/EC.

Demanding strong nationd criteria for identifying significant and sustained upward trends in the
concentration of pollutants. This could include the demand to act preventively and start action
from the moment when atrend is developing.

At EU level

Putting pressure on the Commisson to come forward with adequete criteria for assessing
groundwater chemica status, which could include more datus classes to make the non-
deterioration obligation work and usng more stringent standards (e.g. of the Drinking Water
Directive 98/83/EC).
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Putting pressure on the Commission to develop stringent criteria for the identification of
sustained upward trends following the precautionary principle.

Asking for caification how the zero-emisson gpproach for lig 1 substances under the
Groundwater Directive can be maintained under the WFD after the repedl in Dec 2013,
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4.6 Water Pricing under the WFD

4.6.1 General Introduction and Overview

The use of economic instrumentsis of growing importance for environmental policies. One of the key
priorities of the 5" Environmental Action Programme is the widening of the range of environmental
insruments and for severa years financid insruments have been promoted in EU environmenta
policy - like energy taxes or levies and the principle of full cost recovery.

Member States are obliged under the WFD to take into account this latter principle. Thiswould adso
include the evaluation and indlusion of environmental and resource costs.

The potentid for improving current inefficient water management and move towards a sugtainable
water use is great. Sound water pricing could - especidly for the supply-driven management in the
agricultural sector - lead to amore efficient water use and finally to demand management.™

Nevertheless, with regard to full cost recovery, including environmenta costs, water pricing is quite a
sophisticated question. Water is not just a commercial good, and since market forces are not eesily
gpplicable, the economicaly based calculaion of environmenta costs is therefore complicated. But if
the Polluter Pays Principle must be taken into account, then the inclusion of environmenta (damage)
or resource costsis a crucia precondition.?

Simple and draight forward action, such as identifying and reducing subsidies, charges or levies for
water abstraction and use and earmarking them etc., is needed.

Ecologicd and haligtic oriented water status objectives, drategies againgt pollution by dangerous
subgtances, river basn management and public participation — these are the man tools and
objectives within which water pricing should be .

The introduction of the full cost recovery principle for water services in the WFD has not been an
easy task and during the WFD legidative process, opposition especidly from Member States, where
the potentid of financid ingruments is grestest, hindered EU-wide clear and binding obligations on
water pricing. The political hurdles for financid instruments in EU water policy are high. Therefore,
given dso the ‘water pricing’ provison in Article 9, the above-mentioned two-tiered gpproach of the
WFD isfollowed and further guidelines and targets have to be devel oped.

Since the Commission shows high interest in an harmonised water pricing regime, it came forward
with a Communication in July 2000 %, with the aim of establishing guidelines for the implementation
of water pricing obligations under the WFD.

4.6.2 Detailed analysis

4.6.2.1 Water pricesand cost recovery per sector
Article 9 of the WFD obliges Member States to take into account the principle of recovery of the

¥Water Pricingin the EU: A review by EvaRoth, EEB 2000.
2 pjid.

' Pricing policies for enhancing the sustainability of water resources; Communication from the Commission to
the Council, the European Parliament and the Economic and Social Committee; COM (2000) 477 final

39



EEB Handbook on EU Water Palicy

costs for water services and specificaly include environmenta and resource costs. The Article further
specifies that Member States have to ensure by 2010:

that the water pricing policy is an incentive for efficient water use and thereby contributes to the
environmental objectives,

an adequate contribution for the different water uses to the recovery of the cost of water services.

The firgt obligation is very important, because it makes clear that water pricing has to be seen and
used within the frame of the environmentd objectives of the WFD.

The second obligation specifies that water uses are at least broken down into indusiry, households
and agriculture, which is crucid for the effectiveness and trangparency of the pricing regime. The
problematic wording is the ‘adequate’ contribution and it gives wide room for interpretation. Further
to that cost recovery is limited to water services, which are defined in Article 2(3) as " dl services
(abgtraction, impoundment, storage, trestment and disiribution of surface water or groundwater,
waste water collection and treatment facilities) which provide, for households, public ingtitutions or
any economic activity”. Thisisaclear limitation compared to the genera term “water uses’.

4.6.2.2 Economic analysis

The badis for the gpplication of the full cost recovery principle and the polluter pays principle will be
the economic analysis for each river basin district, which has to be concluded by 2004.

According to Annex |1l of the Directive, the economic anadlyss should therefore contain sufficient
information. This would aso include the estimation of environmenta costs. Annex 111 further specifies
that long-term forecasts of supply and demand for water have to be accounted for, which is very
important in the light of the possible changes in the water cycle due to dimate changes.

The economic andyss and the steps to implement the full cost recovery obligation have to be
reported under the public participation and information provisons in the river basin management
plans, which dlows stakeholders to have an influence on how far their government is willing to move
towards cost recovery and internalisation of externa (environmenta) costs.

4.6.3 Exemptions from water pricing policies and full cost recovery

Due to the above-mentioned strong opposition from Member States, with low leve of cost recovery
for water services (particular Spain and Ireland), exemptions from the application of the full cost
recovery principle are wide.

When edtablishing water pricing policies under Article 9, Member States can teke into account
socid, environmental and economic effects as well as geographic and climatic conditions. This might
be judtified in some cases, while leaving room for manoeuvre.

But further to that, Member States smply can decide not to establish any water pricing policy for a
specific water use activity (e.g. irrigation) under the condition that this does not compromise the
achievement of the Directive' s objectives.
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Member States can decide to exempt certain water uses from the objectives of article 9.

But under the river basn management plan, they have to report the reasons why they exempt specific
water use activities from a water pricing policy. Together with a sufficient and detailed economic
andyds of water uses in the River Bagin, this should put pressure on governments to dlow low,
subsidised water prices only if the generd public accepts to pay for the external cods of these
activities.

4.6.4 Political options
At river basin level

Participation in the process of river basn analyss (economic andysis, epecidly with regard to
environmental costs of water uses, akey eement will be agriculturd activities).

Participation in drafting the River Baan Management Plan to limit the gpplication of exemptions
from pricing policies with the principle of cost recovery and inclusion of environmenta cogs.

At national level
Ensuring full trangposition of the WD into nationd law.

Cdling for concrete action such as: identifying subsidies and making them trangparent; phasing
out ‘perverse subsidies and exploring win-win stuations, charges and levies on water uses
(pallution, abgtraction etc...), which will be an important tool to include environmenta codts;
earmarking levies and charges (preferably used to directly support the reduction of water
pollution and water stress).

At EU leve

Putting pressure on the Commission and Council to come forward with sufficient criteria for the
economic analys's (including environmenta costs).

Asking for stringent guidelines about how to implement water pricing policies for a sustainable
resource management and the principle of full cost recovery.
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4.7 Deadlines

The Water Framework Directive entered into force when it has been published in the Officiad Journd
of the European Communities on the 22nd of Dec 2000 as Directive 2000/60/EC (OJ L 327/1).
This means that the relevant date for most of the following deadlines is the 22nd of Dec 2000 (e.g.
2003 means 22nd of Dec 2003).

Article Action at Member State level Deadline
4.1.(a.)and | Preventing deterioration in water status 2003 or 2004?
(b.i)

24.1 Implementation of the Directive 2003

3.7 and National laws, regulations and administrative provisions, 2003

24.1 including the identification of competent authorities

3.8 List of competent authorities submitted to the Commission 2004

5.1-2 Analysis of the river basin districts: Characteristics; 2004

Environmental impact of human activity; Economic analysis

Update by 2013 at the latest and review every 6 years thereafter

6.1 Register of Protected Areas (under specific Community 2004
legislation, and waters used for the abstraction of drinking water
art. 7)

17.4 National criteria for groundwater assessment and the 2005

identification of significant and sustained upward trends (if no
measures are adopted at EU level)

8.2 Monitoring Programmes operational 2006

16.8 Establishing EQS and source controls for priority substances (if | 2006
no measures are adopted at EU level)

Action by Member States on substances on subsequent priority
lists, five years after adoption of the list

14.1 Publication of a timetable and work programme for the 2006
production of the River Basin Management Plan

14.1 Publication of an interim overview of the significant water 2007
management issues identified in the river basin

14.1 Publication of draft copies of the River Basin Management Plan 2008
for consultation

13.6-7 River Basin Management Plans Published 2009 latest

Update by 2015 at the latest and review every 6 years thereafter
(Note that public consultation timetable starts three years prior

to the publication of the 2 and subsequent plans, as indicated

above with respect to the first plan)

11.7-8 Establishing Programme of Measures 2009 latest
Operational 2012 latest
Possible update by 2015 at the latest and review every 6 years
thereafter

9.1 Water Pricing Policies to promote efficient water use and to 2010 January

recover the costs of water services

42



EEB Handbook on EU Water Palicy

10.2 Setting EQS and ELVs (or Best Environmental Practices) 2012 latest
according to the combined approach
4.1.(a.ii), Restoration to good status without extension 2015
(b.if) and ¢ Compliance with standards and objectives for Protected Areas
4.4.c Environmental objectives with extension without referral to the 2027
Commission
16.6 Achievement of cessation or phase-out of priority hazardous [ 20  years after
substances at the latest adoption of
appropriate
measures
Article Action at EU level Deadline
22.2 Repeal of Article 6 of Directive 76/464 2000
16.2 Commission proposal for a first list of priority substances 2000 February
16.4 First review of the list of priority substances 2004
and every 4 years thereafter
16.8 Commission proposal for controls on progressive reduction of 2 years after
priority substances and cessation of emissions of priority adoption of the list
hazardous substances and relevant EQS of priority
substances
17.1 Commission proposal for measures to prevent and control 2002
groundwater pollution
22.1 Repeal of Directive 75/440, 77/795, 79/869 2007
18.1 First Commission implementation report 2012 and every 6
years thereafter
22.2 Repeal of Directive 78/659, 79/923, 80/68, 76/464 (except Article | 2013
6)
19.2 Review of the Directive 2019
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5 Key Issues and political options for better water
protection under the WFD

5.1 Introduction

The current implementation and enforcement of environmenta legidation isinsufficient. The efficiency
of EU water legidation is highly threatened by non- or insufficient implementation and application.
Two of the main reasons are;

the water protection sector is suffering from a severe shortage of human and financia resources;
and

incong stency, contradictions and lack of integration into other EU policies.

With respect to the latter aspect, one can say that EU water legidation is much more coherent and
less contradictory under the WFD. Nevertheless, integration will strongly depend on the subsequent
processes following the WFD, such as the establishment of guideines and daughter directives.
Expert networks and committees™ will therefore play an important role in their design.

It remains to be seen to what extent environmenta NGOs will have the capacity to follow the large
number of sometimes very technical networks and control their work. More financia resources are
necessary to support NGO work, yet at the same time NGOs need to prioritise ther involvement
and action.

Thisissue dso leads to the first mentioned hurdle for proper implementation and enforcemernt, i.e. the
shortage of human and financia resources.

The improvement of today's overused and polluted waters under the WFD will strongly depend on
the politica will to ensure full participation of al stakeholders and to enable regulators to implement
and enforce dl the provisions.

The detailed andlyss of the main ingruments of the WFD shows the variety of provisons under the
WFD, a number of subsequent processes and those political options which may have to be
considered to ensure EU-wide harmonised standards and an improvement in the current Situation of
our waters. The three mgor places where these processes and the implementation and enforcement
of the provisons will take place: River Basin Didtrict or even caichment leve, nationd level and EU
leve.

5.2 Key issues and political options at river basin level

The river basn analyss to be carried out by Dec 2004 and the establishment of the river basin
plans® are the crucia processes for the public to be part of decision-making.

2 These expert networks and committees are part of the process and will be set up by the Commission, as for the
intercalibration exercise for the ecological status, or informally established to develop guidelines for implementing
certain provisions, like water pricing, or at national level to develop methods for the ecological status assessment,
etc.

# includes: publication of timetable and work programme by December 2006; publication of overview of water
management issues by December 2007 and publication of draft plans by December 2008.
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How can proper public consultation and participation be ensured?

To endble the public to express its views, the authorities responsible for the river basin management
plans (RBMPs) need to maximise transparency of the issues and intentions addressed by the plans.
There is every reason to invest into this exercise, snce public input will generaly help to strengthen
the quaity of RBMPs and increase their legitimacy and degree of representation. Unfortunately,
many civil servants sill regard public consultation as a mere legd necessity and even as a condraint
on ther duties.

A multitude of options exigts to raise avareness about the development of RBMPs and to invite
adequate input of the generd public. To explain the pending environmental and water use problems
in the river basn as well as the intended measures to combat them via the RBMP, a thorough
documentation in written form is only a first sep. River basin conferences bringing al stakeholders
and the public together are another tool to improve communication between people and officias.

Exhibitions about the river basin, existing challenges and intended future solutions gppear to be a
most efficient drategy to get the public involved. NGOs might be ingrumenta in facilitating such
exhibitions, which should preferably take place in water-rdated locations or even on the water itsdlf,

for ingtance on boats. The attraction of water could thus be linked to the interest in protecting the

resource.

5.2.1 Key issuesfor the River Basin Analysis
Assessment of polluting pressures and identification of substances and polluters.

Identification of groundwater bodies, including terrestrid ecosystems such as wetlands that
depend on groundwater, and water abstractions.

Economic analyss, especidly with regard to environmenta costs of water uses (a key dement
will be agricultura activities).

5.2.2 Key issuesfor the River Basin Management Plan

Idedlly, dl the key issues of the future water policy concerning ariver basin should be laid out in the
respective river basn management plans (RBMPs). While in principle, measures should be directed
to achieve ‘good gatus in dl waters, the WFD provides for a fair number of derogations from this
overdl objective. The decisions about their application is taken at the level of the river basin, and the
judtification for each derogated water body is to be laid out in the RBMPs. Public awareness and
NGO involvement could consderably increase the authorities' possibilities for turning down unfair or
exaggerated derogation demands by polluters or others.

In the end, NGO involvement is vitd to ensure that RBMPs not only reflect users interests, but are
an adequate and fair expression of public aspirations. After dl, rivers, lakes and groundwater as well
as coastal waters, about whose future the RBMPs decide, are public assets.

Decisons under the RBMPs which need to be particularly scrutinised and influenced:

gpplication of time extensons to postpone the achievement of good status for surface water and
groundwater bodies and for derogationsin this respect;

application of exemptions from pricing policies with the principle of cogt recovery and incluson
of environmenta cogs,
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designation of water bodies as * heavily modified';
Setting of environmenta quaity standards.

5.3 Key issues and political options at national level

The crucid steps at nationd leve are the trangposition into nationd law (by Dec 2003) as well asthe
establishment of a nationd ecologica assessment system. Trangposition usualy needs the consent of
nationa parliaments, so public pressure at that step would have to be at the level of the competent
government minigtries and the parliamentary delegates. The establishment of a nationa ecologica
assessment system usudly falls within the responghility of weater authorities supervised by nationd
and/or regiond governments. It may be difficult for NGOs to influence this rather technica process,
but given the key importance of the ecologica assessment system, every attempt should be made to
safeguard the highest possible standards.

The WFD leaves ample room for gtricter requirements and governments should be urged to go well
beyond the minimum standards required by the directive. Also, atimely trangpodtion is crucid to be
able to keep to the timetable set by the directive.

The WFD requires the EU Member States to establish the necessary measures to achieve at least
good gatus in al waters. So nothing keeps a Member State from adopting programmes of measures
which are more ambitious than that. Hence, NGOs should watch closdy the legd requirements for
programmes of measures put into nationa law.

The transposition of groundwater protection rules is a particularly important issue, since for the time
being, the WFD does not define any clear standards. This ought to happen with the adoption of
consecutive legidation under Article 17, though this will not be completed for some time yet. Hence,
the existing Groundwater Directive (80/68/EEC) which is to be repeded in 2013, remains the main
bass for nationd legidation. NGOs should make sure that the principle of the prevention of
groundwater pollution laid down in the Groundwater Directive is fully taken on board by nationa
laws. Also, strong nationa criteria for assessing groundwater chemical status should be established,
for example by applying the standards of the Drinking Water Directive. The same needs to be
ensured for nationd criteriarelating to the identification of sgnificant and sustained upward trends in
the concentration of pollutants in groundwater. As a generd rule, NGOs should push for preventative
action from the very moment when atrend is developing.

In the fidd of water pricing, NGOs should cal for more concrete action than the minima
requirements prescribed by the WFD. For ingtance, subsidies should be identified and made
transparent; ‘ perverse subsidies’ should be phased out and win-win Situations explored; charges and
levies on water uses (pollution, abstraction etc...) could be introduced as an important tool to include
environmenta codts; levies and charges should preferably be used to directly support the reduction
of water pollution and water stress.

NGOs should attempt to participate in the process of establishing type-specific reference conditions.
This is important firstly because type-pecific reference conditions closdy gpproximated to an
anthropogenicaly undisturbed situation directly lead to better protection of ‘high ecologicd satus
water bodies. Secondly, they will dso indirectly determine how ambitious the ‘good ecologica
datus objective will be.

The nationd decison, to which authority the responghbility for river basin management is assgned,
needs some attention as well. Member States are free to either set up a new competent river basin
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authority, or just identify one of the various existent authorities responsible for water in the river basin
to co-ordinate the work for the RBMPs. To tackle the severe problems of river basins (and
paraysng competition at times between different sector authorities), it seems much better to establish
atrueriver basn authority with extensve powers.

5.4 Key issues and political options at EU level
Ecological objectives

The processes to develop ecologica objectives and the rdevant technica basis for them will rely on
specidist networks and expert committees. Public participation is expected to be very limited.
However, if NGOs are invited to contribute to these steps, the following conditions should be urged
for:

Member States should be working closely together right from the beginning in order to
establish comparable ecologicad objectives (instead of trying to harmonise uncoordinated
nationa assessment systems).

Theintercalibration process must ensure that appropriate ‘reference waters are selected and
class boundaries are well defined and harmonised aswell as amhbitious.

Agreed guidelines need to be applied by al Member States to the determination of good
ecological status. For example, the biologica or physco-chemicd qudity dement of lowest
vaue should determine the status (instead of an average of dl values).

Clear, agreed and uniform criteria are necessary for defining a ‘sgnificant quantity’ of pollutant
discharges. This is crucid to ensure that in the face of comparable water contamination, all
Member States act amilarly. Only such criteria safeguard a ‘leve playing fied' throughout the
EU regarding the protection of waters from chemicas.

Chemicals policy

The steps preparing Community action on chemicaswill follow the sandard legidative procedure for
directives or decisons. NGO efforts will therefore be mainly directed towards the Commission,
Council and European Parliament.

Key legidative stepsto come:
Ligt of priority substances (ongoing).

Commission proposa for pollution contrals, two years after adoption of the list of priority
substances.

Review of thelist of priority substances by Dec 2004.
Main politica options.

Putting pressure on the Commission to ensure that the priority hazardous substances are sdlected
as a result of the hazard assessment approach instead of risk assessment - making use of the
precautionary principle.

Urging the Commission to continue using the smplified risk-based procedure for the sdlection of
priority substances and to improve the COMMPS procedure for its next gpplication.
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Putting pressure on the Commission to propose stringent measures about the control of priority
substances and the cessation of priority hazardous substances.

Putting pressure on Member States and Parliament to swiftly adopt both the priority list and
subsequent measures.

Groundwater protection

As for chemicals, groundwater legidative activities will follow standard legidative procedures, and
the usud options for NGO influence are given.

Key legidative act to come: Commission Proposal for measures to prevent and control groundwater
pollution by Dec 2002 at the latest.

Main politica options:

Urging the Commission to come forward with adequate criteria for assessng groundwater
chemica datus, specificaly including a larger number of dsatus classes to make the non-
deterioration obligation meaningful. Secondly, more and tougher sandards are necessary for
adequate groundwater protection (e.g. stlandards of the Drinking Water Directive).

Urging the Commission to develop stringent criteria for the identification of sustained upward
trends, specificaly by gpplication of the precautionary principle.

Asking the Commission for clarification about how the zero-emisson gpproach for list 1
substances under the existing Groundwater Directive 80/86/EEC can be maintained under the
WFD, once the Groundwater Directive has been repeded in 2013.

Water Pricing

The development of guiddines through expert networks is currently under way. In this process, there
are only very limited possihilities for NGO involvement for the time being. Still, NGOs should urge
both the Commisson and Council to come swiftly forward with adequate criteria for the economic
andysis of water uses (including environmenta costs).
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6 Summary and Conclusions

Unfortunately, the Water Framework Directive nether fully satisfies European Environmentd
Organisations  nor the European Parliament’ s expectations about EU water paolicies. Long deadlines,
ambiguous provisons, an unclear leve of protection as well as alarge number of opt-out clauses and
time extensions are the main causes for concern.

On the other hand, the WFD is deemed to hold sufficient potentid to have an overadl positive impact
on water resource management in Europe, and is hence supported by NGOs. The exact outcome for
the aguatic environment is difficult to assess, however, and depends on future decisions. The true
essence of the WFD will only become clear once many further political and technica steps have
been taken. The exigence of a clear timetable for dl the consecutive legidative and technica
decisons is welcome, as wel as the fact that through river basn management plans, full public
consultation is ensured.

This publication anadyses the generd layout and key concepts of the Water Framework Directive. It
is not an attempt to explain each article or to fathom the legd depths of the directive. The text agreed
by the European Parliament and Council is problematical in many respects, mainly because of its
hitory of strong lobbyism and compromise wordings. Some of its provisons are unclear, ill-defined
or even contradictory, and it will take many lawyers to extract its true meaning. Where legd advice
fals, the European Court of Justice will have to sep in and decide.

The main issues

The overdl objective of the WFD is to achieve ‘good dtatus for dl waters. It is therefore of
paramount importance to define the term ‘good dtatus precisely and consstently and to apply
identicd criteriato dl waters throughout the Community and accession countries. Many technica and
politicd seps lie ahead which have to be mastered in order to safeguard comparable Status
assessments, thus cregting a‘level playing fiddd' for water protection in the EU. Member States will
have to co-operate closdly and from the very beginning in elaborating the criteria that
define ‘good status and the administrative mechanisms necessary to achieve it for all

Community waters. The development of such criteria should not be compromised by the
political and/or economic implications of their application at Member State level.

Member States should only use derogations from restoration wher e the costs are genuinely
disproportionate to the long-term benefits. Good status should be ambitious and it should
be meaningful. Clear provison must be made for a review of all Ecological Status criteria
at regular intervals, with the aim of ensuring that these continue to optimise both the
protection of existing quality and the incentive for ecological improvement according to new
available scientific knowledge. Public involvement should be actively encouraged for all
relevant decisions.

The WFD has lad down rules to protect waters from chemica contamination, introducing concepts
which are new to EU legidation. One of them is the incluson of chemicd effects on the aguetic
environment, dbeit limited to ‘ggnificant quantities, a term yet to be defined. More importantly,
these new concepts include the cessation or phase-out of certain substances and a 20-year deadline
to achieve it. These gods have been written into water legidation, not chemica legidation, to express
the need for action to protect water quaity. Also, EU chemicals legidation has proved to be so far
an extremdy dow process, srongly under pressure from indudtrid interests. The European
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Parliament has therefore saized the opportunity of the WFD to push for more fundamenta changes,
which are deemed appropriate in order to adequately protect waters and the environment as awhole
from hazardous chemicals. The WFD is only a first step to fully incorporating the cessation goa for
hazardous substances into EU chemicds legidation. The Commisson, Member States and EP are
urged to make this goa alegaly binding requirement concerning ALL hazardous substances. To thid
effect, the regular revison of the priority list by the Commisson every 4 years should be used to
progressively cover al hazardous substances by 2020.

It is now up to the Commission to make these new concepts work, and up to Member States to
endorse the respective policies. The Commission has dready come forward with a firgt list of so-
caled ‘priority substances’, some 20 chemicas of which (*priority hazardous substances') should be
earmarked for cessation of discharges within 20 years. However, strong pressure not to gpply the
cessation target is exerted. All actors involved in decison-making — Member States, the
Commission, the European Parliament as well as industry associations — have to apply the
provisons of the WFD concerning priority hazardous substances. The objective of
preventing inputs of a handful of particularly problematical chemicals within 20 yearsis not
too ambitious, but a necessary prerequisite for efficiently protecting waters, including the
marine environment.

It was amgor disgppointment that no agreement on groundwater legidation could be found between
the — dill not over-ambitious — demands of the European Parliament and the Council. Thus,
groundwater protection has been delayed by years. Even though the Commission has been given the
task to submit relevant legidation within 2 years, further delays in the adoption procedure are
predictable, given the differences in postion between the EP and Council. The few provisions on
groundwater protection remaining in the WFD are impossible to judge since the very core of the
objectives is missng, notably the definitions of ‘good status and ‘trend reversd’ conditions.
However, even if the most stringent definitions were adopted, it sesems difficult within the framework
of the WFD to achieve the protection of groundwater that the Council itself deemed necessary only a
few years ago. The Commission, Council and Parliament have to work together in devisng
progressive and ambitious groundwater legidation. Notably, a new balance needs to be
found between agricultural interests and the protection of groundwater, which is after all
the sour ce of no lessthan two thirds of EU drinking water .

One of the great successes of the WFD is the organisation of water management by river basins,
This is a concept which is new to many Member States and which should enable a much more
integrated and efficient management and protection of water resources and aguatic ecosystems.
Unfortunately, not all Member States intend to create specific river basin authorities and the outcome
of a mere co-operation approach for existing authorities is unclear. The Commission will have to
control that the river basin authorities have the competence, legal power and resources to
realise the objectives of the WFD. The principles of the WFD with respect to the status
objectives, sustainable use of water and full-cost pricing are reflected in all sectoral
Community policies and decisons. This applies more specifically to the Common
Agricultural Policy, Structural and Coheson Funds, and possible future policies on the
organisation of the water industry. Member States should fully integrate water
management into all sectors, including land-use activities. In order to make management
mor e transpar ent, public consultation has to be introduced at every level and stage of the
drawing-up of river basn management plans. Public participation will not only increase the
effectiveness of the measures adopted to achieve the WFD’s objectives, but also the
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legitimacy and gener al acceptance of EU water policies.

For the firg time in EU environmenta policy, Member States have to take ‘full cost recovery’ into
account. The potentid for improving the current Stuation, with regard to efficient water use and the
move from supply to demand management as well as the gpplication of the polluter pays principle, is
great. But water pricing has been opposed especially from Member States, where the potentia of
financid instruments is grestest, and the result is that Member States can decide not to establish a
water pricing policy for certain water uses. The Commission and Member States have to
develop guidelinestogether for the economic analysis of water usesin ariver basin district,
which allow the sufficient assessment of all costs including environmental costs by 2004.
But water is not just a commercial good and market forces are not easily applicable; the
economically based calculation of environmental costsistherefore complicated. Smple and
straightforward action - like identifying and reducing subsidies, charges or levies for water
abdgtraction and use and earmarking them etc. — should be given priority.

The quedtion is whether accesson candidate countries will have to implement and enforce the
directives, which will be repeded in 2007 and 2013 by the WFD, or will they be able to concentrate
solely on implementation of the WD to cover dl obligations and provisons of EU water legidation?
From a formal point of view and from the detailed analysis of the major provisons of the
WEFD, it is clear that it will be crucial that all the directives to be repealed in 2013 and
especially the Groundwater and Danger ous Substances Dir ectives have to be implemented
and enforced as soon as possible. The WFD offers a useful supporting frame to implement
these directives and the full implementation of existing directives is a prerequisite for
meeting the WFD objectives.
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Annex |

List of Abbreviations
CEECs: Centrd and Eastern European Countries

COMMPS (combined monitoring-based and modelling-based priority setting): COMMPS has
been daborated in collaboration with a consultant (Fraunhofer Ingtitute for Environmenta Chemistry
and Ecotoxicology, Germany). The basic idea is to rank substances for which sufficient deta are
avallable according to ther rdative risk to the aguatic environment in an automated manner and to
apply expert judgement for the final sdlection of priority substances.

ELV: Emisson Limit Vaues
EQS: Environmenta Qudity Standards

OSPAR: The Convention for the Protection of the Marine Environment of the North-East Atlantic
("OSPAR Convention™") was opened for sgnature at the Ministerial Mesting of the Odo and Paris
Commissionsin Paris on 22 September 1992. The Convention has been sgned and ratified by al of
the Contracting Parties to the Odo or Paris Conventions (Belgium, Denmark, the Commission of the
European Communities, Finland, France, Germany, Icdand, Irdand, the Netherlands, Norway,
Portugal, Spain, Sweden and the United Kingdom of Greet Britain and Northern Ireland) and by
Luxembourg and Switzerland. The OSPAR Convention entered into force on 25 March 1998. It
replaces the Odo and Paris Conventions, but Decisons, Recommendations and al other agreements
adopted under those Conventions will continue to be applicable, undtered in their legd nature, unless
they are terminated by new measures adopted under the 1992 OSPAR Convention.

RBM P: River Basn Management Plan (Article 13, WFD)

WFD: Water Framework Directive (full title: European Parliament and Council Directive establishing
aframework for Community action in the field of water policy)
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Annex Il

Development of the Water Framework Directive

The early beginnings of the EU water palicy reform dates back to 1988 when a minigerid seminar in
Frankfurt/Germany cdled for such a reform. The following discusson of the water reform was
grongly influenced by the question of whether the EU water policy was overregulating and whether
the subsidiarity principle, introduced in the 1992 Maadtricht Treaty, should lead to a reorganisation
of regulatory competences.

In this light and with the clear intention of deregulation, the 1992 Edinburgh Council asked the
Commission to revise European water legidation.

Subsequently, the Commisson came forward in 1994 with a proposal for a Directive on the
Ecologica Qudity for Surface Waters. The Commission did not cal the proposd a deregulation, but
a‘reregulation’. This proposal was regjected by the European Parliament and Council in 1995.
Later, in 1996, the European Parliament cdled for a ‘“Water Framework Directive'. In 1997, the
Commisson came forward with the proposa for a Council Directive establishing a Framework for
Community Action in the Field of Water Policy (COM(97) 49 find) (Water Framework Directive),
but had to amend it twice (COM(97) 614 fina, COM(98) 76 fina). Thiswas due in the first place to
the extendve and complicated annexes, which play a crucd role in defining the directiveé's
objectives. The essentid eements of the Commisson’s 1997 proposal were:

Protection of al EU waters;

Ecologicd water satus assessment;

Preventing deterioration of ecologicd qudity and pollution of surface waters and restoring
polluted surface waters in order to achieve good surface water statusin dl surface waters by 31
Dec 2010;

Preventing deterioration of groundwater qudity, restoring polluted groundwater and ensuring a
balance between abdtraction and recharge of groundwater, in order to achieve good
groundwater datusin dl groundwaters by 31 Dec 2010;

Water management and protection on the basis of river basins and setting-up of river basin
management plans by 2004;

Programme of measures to achieve environmenta objectives,

Commission strategy for eimination of pollution by dangerous substances;

Public information and consultation about the river basin management plans,

Financia insruments, through the introduction of full cost recovery for water services for each
sector by 2010.

The following legidative process was dominated by very contrary podtions of the European
Parliament and the Council on bascaly al these essentid ements and their respective roles in the
legidative process.

Council weakens the Commisson proposa

Member States were findly able to agree on a compromise a the end of the British presidency in
June 1998. Since the European Parliament had not even completed its first reading of the Directive,
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the Council compromise could not be formaly adopted as a Common Postion, but was unofficidly
agreed as amere ‘politica agreement’ (Council document 9710/98, dated 26 June 1998).

The pressure exerted by the British government to complete negotiations had dire consequences for
the Directive. In order to reach a compromise, far-reaching concessions were made to various
Member States.

This political agreement weskened dl the essentid dements of the Directive. The most important
onesran asfollows

Protection of dl EU water was severdly limited in the case of groundwater;

The overdl objective of good status became a mere statement of aspiration ("Member States
ghdl am to achieve the objectives ..... with the am of achieving good water status');

The non-deterioration principle was weakened;

Environmenta objectives became subject to wideranging exemptions and derogations,
introduction of the concept of heavily modified waters (with lower environmental objectives);

Less stringent river basin planning (with competent authorities limited to nationa boundaries);

Introduction of new and wideranging exemptions and derogations in the programme of
measures,

Full-cost recovery became limited to water services and became the mere statement of a
principle without effective provisons,
Most deadlines extended by severa years.

Some of these changes can be clearly connected to certain Member States efforts.

The principle of non-deterioration was changed to comply with existing British law. The concept of
non-deterioration of quality proposed by the Commission was reduced to a non-deterioration of
water datus. In other words, a deterioration of qudity in a body of water is only in breach of the
Directive if the status of the body drops by an entire Satus class. Qudity deterioration within a status
classisdlowed, however (specid importance for Groundwater, see 4.5.2.4).

The Spanish dtitude made the mere mention of terms like ‘ efficient water use® difficult and prevented
for ingance the optimisation of opulent agriculturd irrigation practices within the Directive. The idea
of ful- cost recovery for water uses also became a victim of reservations by the Spanish and other
southern Member States' governments.

The Audrian government, for ingtance, found it unacceptable that the Directive should include the
requirement to achieve intact river banks and a proper functioning of aguatic ecosystems. In order to
maintain the status quo of Audtrian dpine rivers with their often heavily modified banks and massive
use of concrete enforcements, the Audtrian delegation indsted on a specid datus for ‘heavily
modified waters . Thus candised, dammed or otherwise dtered rivers merely have to achieve ‘good
ecologicd potentid’. The conditions for designating waters as ‘heavily modified’ are very wide so
thet amogt every existing modification can be justified (see 4.3.3).

The German authorities objected to the establishment of separate and independent river basin
authorities. The Commisson’s intention was to integrate the adminigtration of al aspects of water
protection and management in one adminigtrative body & river basin levd. This gpproach was to
overcome the difficulties encountered in many Member States where water protection and
management lie in the hands of various different authorities that show alack of co-ordination or even
compete with each other. The German initiative was successful and Germany is now released from
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the requirement to introduce independent river basin management authorities — and so are dl other
EU Member States.

Most importantly, dmost al government delegations battled for exemptions from the objective of
reaching good gtatus for al waters. The Commission’s proposed 10 years to achieve good water
datus thus became 16 years, with an option for a further 18-year extension, resulting in up to 34
years.

European Parliament srengthens the Commission proposa

The Council’s *political agreement’ was reached before the European Parliament’ s first reading. The
European Parliament fiercdy criticised the fact that the Council did not congder Parliament’ s opinion
before adopting a Common Postion, as is required by the EU Treaty. Parliament adopted 122
amendmentsin itsfirst reading in February 1999.

The EP identified overly long deadlines, generous and uncontrollable derogation clauses, the lack of
rules for more efficient water use in households, industry and agriculture, and insufficient protection
of groundwater as the main weaknesses of the proposed paper. Furthermore, the delegates
demanded the legdly binding incdluson of internationd obligations for the protection of waters againgt
hazardous substances (OSPAR) into the Directive,

When the Council’s Common Pogtion regected virtudly dl of Paliament's amendments, the
outcome of the second reading was predictable. Meanwhile, a new Parliament was eected and the
consarvative European People's Paty (EPP) won the mgority at the expense of Socidists and
Greens. The Amsterdam Treety was findly ratified, giving the Parliament considerably more power
under the co-decison procedure which is now gpplying to dl environmentd directives. In February
2000 the EP confirmed the mgority achieved a first reading at its plenary sesson and went beyond
it in some respects. Apart from better protection against hazardous substances and a precautionary
groundwater protection, Parliament vehemently demanded the reingtatement of legdly binding and
enforceable objectives. On the other hand, the further legidative process was complicated by the fact
that due to the complexity of the text, some of Parliament’s amendments were not fully consistent.

The Council rgected Parliament’s amendments agan and a subsequent conciliation became
necessary between the Council and Parliament in order to reconcile the differing viewpoints.

Conciliation Compromise

The following negotiations between the European Parliament and Council, fecilitated by the
Commission, focused on Article 1 and 4 laying down the purpose and the objectives of the Directive
(derogations and legd nature were at the core of the negotiation). Other key topics were Article 11
establishing the programme of measures, Article 16 laying down the strategies to prevent pollution of
surface water (including cessation of certain substances), and the new Article 17 introducing a
daughter Directive to prevent and control groundwater pollution.

However, in spite of the increased influence of Parliament, a conciliation process is a most
demanding process for EP ddegates. As generdists and without thorough advice from specididts,
they find themsdves faced with a large number of water-only experts from the Member States and
the Commission. After difficult and lengthy negotiations, the Parliament and Council finaly agreed on
a compromise on 28 June 2000. Due to the difficult negotiation process and the many influences,
which had to be accommodated, the resulting text is hard to beat in terms of complexity and lack of
clarity.
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